
IMPORTANT CASELAWS 
TABLE OF CONTENTS 

(see bookmarks in adobe) 

Adams vs Booneville…………….…2   (probable cause dismissed) 

Bates vs State…………………………11 (absence of chemical or field test) 

Bayse vs State…………………………15 (did not observe driving)  

Beal vs State…………………………..20 (DUI marijuana w/ no tests) 

Clark vs Aberdeen.………………….23 (swearing to ticket) 

Dove vs State………………………….26 (sufficient probable cause for blood warrant) 

Edwards vs State…………………….29 (field test but no chemical test) 

Floyd vs Crystal Springs…………..38 (stop based on phone call) 

Goforth vs Ridgeland………………48 (did not observe driving) 

Holloman vs State…………………..54 (DUI drug case no fst’s / blood draw without warrant) 

Jones vs State………………………….64 (Use of Hospital test instead of Crime Lab for DUI drugs) 

Mcduff vs State……………………….68 (probable cause for blood) 

Saucier vs Poplarville………………74 (absence of chemical test)(careless driving)  

Teston vs State……………………….78 (expert testimony) 

Turner vs State……………………….101 (alcohol / drug combo… didn’t observe driving) 

Vaughn vs State………………………107 (blood draw on search incident to arrest) 

Weil vs State……………………………114 (DUI marijuana, no blood or field tests) 

Whren vs United States…………..120 (pre-textual stops) 

Williams vs State……………………..129 (felony after two 1st offense convictions) 

 



IN THE COURT OF APPEALS OF THE STATE OF MISSISSIPPI

NO. 2003-KM-02179-COA

HENRY ADAMS

v.

CITY OF BOONEVILLE, MISSISSIPPI

                                 APPELLANT

                                    APPELLEE

DATE OF JUDGMENT: 6/27/2003
TRIAL JUDGE: HON. SHARION R. AYCOCK
COURT FROM WHICH APPEALED: PRENTISS COUNTY CIRCUIT COURT
ATTORNEY FOR APPELLANT: KENNETH E. FLOYD, II 
ATTORNEY FOR APPELLEE: WILLIAM W. SMITH 
NATURE OF THE CASE: CRIMINAL - MISDEMEANOR
TRIAL COURT DISPOSITION: VERDICT OF GUILTY OF DRIVING UNDER

THE INFLUENCE, FIRST OFFENSE, ORDERED
TO PAY A FINE OF $518.50, PLUS STATE
ASSESSMENTS IN THE AMOUNT OF $208.50,
AND ORDERED TO ATTEND THE MISSISSIPPI
ALCOHOL SAFETY EDUCATION CLASSES

DISPOSITION: AFFIRMED - 3/22/2005
MOTION FOR REHEARING FILED:
MANDATE ISSUED:

BEFORE BRIDGES, P.J., IRVING AND MYERS, JJ.

MYERS, J., FOR THE COURT:

¶1. On January 1, 2003, Henry Adams was charged with driving under the influence (“DUI”), first

offense.  On May 8, 2003, Adams was convicted of DUI, first offense, in the municipal court of Booneville.

Adams appealed that conviction to the Circuit Court of Prentiss County.  On June 26, 2003, the circuit

court conducted a de novo trial, and on June 27, 2003, the circuit court also found Adams guilty of DUI,

first offense.

¶2. Aggrieved by his conviction, Adams now appeals, raising the following single issue:
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DID THE CIRCUIT COURT ERR IN RULING THAT THERE WAS REASONABLE SUSPICION
FOR THE STOP OF ADAMS’S VEHICLE?

FACTS

¶3. Officer Brad Taylor, and Reserve Officer Jeremy Pace were on patrol in Booneville on New

Year’s Eve and the early hours of New Year’s Day.  At around 2:30 a.m., Officer Taylor noticed that a

vehicle, traveling northward on Hwy 145, was riding in the middle of the two northbound lanes.  This

particular road is a four lane road.  Thus, the vehicle was riding in the middle of two lanes that were headed

in the same direction, and there was no danger to any oncoming, south bound vehicles.  According to

Officer Taylor, there was nothing else about the vehicle or the way it was being driven to excite his

suspicions other than the fact that he observed it driving down the middle of two lanes of traffic.  Reserve

Officer Pace, however, did testify that he saw the vehicle swerve in the road.  Officer Taylor turned his

patrol car around and proceeded to make a traffic stop in order to issue a citation for careless driving.  By

the time Officer Taylor turned his car around and made it into the northbound lane, the vehicle was in the

left lane, preparing to make a left turn into a gas station.

¶4. At the gas station, when the stop was made, Adams, the driver of the vehicle, got out of his car and

approached Officer Taylor.  As Adams neared, Officer Taylor noticed the scent of alcoholic beverage

about the person of Adams.  In addition, Officer Taylor testified that Adams’s speech was slurred and that

Adams had some difficulty keeping his balance.  Based upon these circumstances, Officer Taylor suspected

that Adams was intoxicated.  Officer Taylor then proceeded to administer three field sobriety tests, none

of which Adams passed.  Due to his faulty performance on the field sobriety tests, Adams was taken to the

justice center and given an Intoxilyzer test.  Adams’s alcohol level registered as .172, well in excess of the

legal limit of .08.  Based upon the results of the intoxilyzer test, Adams was charged with DUI, first offense.
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LEGAL ANALYSIS

DID THE CIRCUIT COURT ERR IN RULING THAT THERE WAS REASONABLE SUSPICION
FOR THE STOP OF ADAMS’S VEHICLE?

¶5. Adams argues that the stop was illegal, because there was no objective reason for the officer to

stop the vehicle, and he maintains that he did nothing more than make the legal maneuver of changing lanes.

Adams argues further that, objectively, there were no facts that should have given rise to a reasonable

suspicion that a traffic violation or other crime had been or was being committed.

¶6. The City argues that, based upon what he observed, Officer Taylor had a reasonable belief that

the traffic violation of careless driving had occurred and, therefore, there was probable cause for the stop

of Adams’s vehicle.

STANDARD OF REVIEW

¶7. For assignments of error challenging a trial court’s judgment on reasonable suspicion and probable

cause we employ de novo review.  Floyd v. City of Crystal Springs, 749 So. 2d 110, 113 (¶11) (Miss.

1999).  In addition, we “should take care both to review findings of historical fact only for clear error and

to give due weight to inferences drawn from those facts by resident judges and local law enforcement

officers.”  Id.  Thus, while we review the lower court’s legal conclusions on probable cause and reasonable

suspicion de novo, we must accept the fact findings that led the lower court to that legal conclusion unless

there is clear error in those fact findings.  Id.

DISCUSSION

¶8. The case of Floyd v. City of Crystal Springs, cited above, very clearly states the law in

Mississippi on the question of probable cause for traffic stops.  The Floyd court declared:
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The constitutional requirements for an investigative stop and detention are less stringent
than those for an arrest. This Court has recognized that "given reasonable circumstances
an officer may stop and detain a person to resolve an ambiguous situation without having
sufficient knowledge to justify an arrest," that is, on less information than is constitutionally
required for probable cause to arrest. Singletary v. State, 318 So. 2d 873, 876 (Miss.
1975). See also McCray v. State, 486 So. 2d 1247, 1249 (Miss. 1986). Such an
investigative stop of a suspect may be made so long as an officer has "a reasonable
suspicion, grounded in specific and articulable facts, that a person they encounter was
involved in or is wanted in connection with a felony. . . ." McCray, 486 So. 2d at 1249
(quoting United States v. Hensley, 469 U.S. 221, 229, 105 S.Ct. 675, 680, 83 L.Ed.2d
604, 612 (1985)), or as long as the officers have "some objective manifestation that the
person stopped is, or is about to be engaged in criminal activity." McCray, 486 So. 2d at
1249-50 (quoting Cortez, 449 U.S. at 417, 101 S.Ct. at 695).

The United States Supreme Court approved this investigatory procedure in Terry
v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968), and Adams v. Williams,
407 U.S. 143, 92 S.Ct. 1921, 32 L.Ed.2d 612 (1972). In determining whether there
exists the requisite "reasonable suspicion, grounded in specific and articulable facts," the
court must consider whether, taking into account the totality of the circumstances, the
detaining officers had a "particularized and objective basis for suspecting the particular
person stopped of criminal activity." Cortez, 449 U.S. at 417- 18, 101 S.Ct. at 694-95
(citing Brown v. Texas, 443 U.S. 47, 51, 99 S.Ct. 2637, 2640, 61 L.Ed.2d 357 (1979)).

Floyd, 749 So. 2d at114-15 (¶¶16-17).  In a somewhat condensed fashion, we have also stated this

standard as follows: 

[T]he test for probable cause in Mississippi is the totality of the circumstances . . . . It
arises when the facts and circumstances with an officer’s knowledge, or of which he has
reasonably trustworthy information, are sufficient in themselves to justify a man of average
caution in the belief that a crime has been committed and that a particular individual
committed it.’

Harrison v. State, 800 So. 2d 1134, 1138 (¶18) (Miss. 2001) (quoting Conway v. State, 397 So. 2d

1095, 1098 (Miss. 1980)). 

¶9. Having reviewed above the general law on probable cause for traffic stops, as stated in Floyd and

Harrison, we now turn to the particulars of the present case.  The statute under which Adams was stopped

reads in relevant part:
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Any person who drives any vehicle in a careless or imprudent manner, without due regard
for the width, grade, curves, corner, traffic and use of the streets and highways and all
other attendant circumstances is guilty of careless driving. Careless driving shall be
considered a lesser offense than reckless driving. 

Miss. Code Ann. § 63-3-1213 (Rev.2004).  Adams’s driving in the middle of the two northbound lanes

constituted, in Officer Taylor’s opinion, a violation of this statute. 

¶10. We have previously addressed challenges to stops based on Mississippi Code Annotated §63-3-

1213.  In one recent case we held that “[c]arelessness is a matter of reasonable interpretation, based on

a wide range of factors.”  Henderson v. State, 878 So. 2d 246, 247 (¶8) (Miss. Ct. App. 2004).  In the

Henderson case we also noted, “As a general rule, ‘the decision to stop an automobile is reasonable where

the police have probable cause to believe that a traffic violation has occurred.’” Henderson, 878 So.2d

at 247 (¶7) (quoting Whren v. U.S., 517 U.S. 806, 810 (1996)).  Applying these two principles to the

particular facts of that case, the Henderson court held: 

The officer witnessed the vehicle that Henderson was driving approach the curb
twice. This indicates that Henderson was driving without due regard for the width and use
of the street. The officer's observations were enough for him to determine that careless
driving had taken place.

Further, this Court has determined that failure to have regard for the width and use
of the street by swerving off the side of the road or crossing the marker lines constitutes
probable cause for a traffic stop.  

Henderson, 878 So.2d at 247 (¶¶7-8).  Thus, in the Henderson case, the fact that the officer observed

the vehicle approached the curb twice was held to provide probable cause for a traffic stop for careless

driving.  The stop ultimately revealed that Henderson had a blood alcohol content above the legal limit and

later led to Henderson’s conviction for possession of cocaine. 

¶11. Approaching a definition of the kind of driving that will violate the careless driving statute, our

supreme court has observed, “T]he [careless driving] statute echoes the familiar tort law standard, requiring
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that drivers on Mississippi roads exercise the same standard of care as a prudent person would in the same

circumstances.”  Leuer v. City of Flowood, 744 So.2d 266, 270 (¶14) (Miss. 1999).  This principle from

the Leuer case sheds some light on the kind of driving that may justifiably prompt an officer to make a stop

under Miss. Code Ann. § 63-3-1213. 

¶12. The Leuer case is also helpful because of its factual similarity to the case sub judice. In Leuer the

court found:

Officer Harper had a reasonable suspicion that Leuer was driving "under the influence"
when he observed Leuer run off the road onto the shoulder, make a left turn and then go
out into the middle of the roadway at 2:30 a.m. Once Leuer pulled over, Harper observed
that Leuer smelled strongly of alcohol and had glassy eyes and difficulty speaking. Harper
opined that Leuer was "under the influence" of intoxicating liquor. Leuer admitted having
alcoholic drinks earlier in the evening, but predictably denied having anything else since
10:30 p.m.

Leuer, 744 So.2d at 269 (¶12).  As the quote above demonstrates, the facts of the Leuer case are very

similar to the facts in the case sub judice.  In Leuer, an officer observed some driving irregularities, or

driving that did not appear to conform with driving of prudent and, presumably, sober persons in the same

circumstances (going off the road onto the shoulder and traveling in the middle of the roadway), very late

at night (or very early in the morning, depending upon how one measures the hour).  Id.  Also, after the stop

the driver of the vehicle exhibited signs of intoxication and admitted to having drunk alcoholic beverages

earlier in the evening.  Id.  These facts were held to constitute a legal stop for careless driving, and the

subsequent charge and conviction of driving under the influence was upheld.  Id. at 270 (¶16). 

¶13. Here, in the case sub judice, Officer Taylor observed, very late at night (at 2:30 a.m.) one of the

specific driving irregularities mentioned in the Leuer case: driving in the middle of the road.  In addition,

after the stop, Adams exhibited signs of intoxication and admitted to having drunk alcoholic beverages
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earlier in the evening.  Thus, the holding and the analysis found in the Leuer case support affirming the

judgment of the circuit court in the case sub judice.

¶14. As something of a sub-argument, Adams contends that since he was acquitted of the careless

driving charge in municipal court, this proves that there was no probable cause or reasonable suspicion to

stop him.  In making this argument, however, Adams misunderstands our law on this subject.  Our supreme

court has held that probable cause may be present even if the officer turns out to have based his conclusions

on a mistake of law.  The case of Harrison v. State, 800 So. 2d 1134 (Miss. 2001), sets forth this

principle. 

¶15. In Harrison, the court declared that a good faith, reasonable belief that a traffic law has been

violated may give an officer probable cause to stop a vehicle, even though, in hindsight, a mistake of law

was made and the defendant is acquitted of the traffic violation.  Id. at 1138-39 (¶¶19-21).  The issue is

not whether the defendant is ultimately found guilty of the traffic violation; rather, the issue is whether or not

the officer reasonably, and objectively believed that a traffic violation had occurred.  Id. at 1139 (¶20).

Put another way, the issue is not what the officer discovers later, but rather what the officer reasonably

believed at the time of the stop. Id.  Thus, based upon the holding in Harrison, in the case sub judice the

State correctly argues that Adams’s acquittal on the careless driving charge does not, by itself, settle the

issue of probable cause for the stop.  Adams’s argument in this regard, therefore, lacks merit.

¶16. We do, however, agree with Adams’s contention that a traffic stop must have an objective basis,

and we also accept the logical corollary to that contention, namely that a traffic stop must be based upon

more than a pure, subjective conclusion or “hunch” of the officer’s.  The case of U.S. v. Escalante makes

this plain in its discussion of the test under Whren v. U.S.:  



8

[U]nder Whren v. United States, a traffic stop, even if pretextual, does not violate the
Fourth Amendment if the officer making the stop has "probable cause to believe that a
traffic violation has occurred." This is an objective test based on the facts known to the
officer at the time of the stop, not on the motivations of the officer in making the stop. On
the other hand, if it is clear that what the police observed did not constitute a violation of
the cited traffic law, there is no "objective basis" for the stop, and the stop is illegal. 

U.S. v. Escalante, 239 F.3d 678, 680-81 (5th Cir. 2001).  Thus, Escalante makes it clear that there 

must be an objective basis for the stop. 

¶17. Yet, accepting this principle from the Escalante case, we cannot say that in the case sub judice

it is clear that what Officer Taylor observed did not or could not constitute a violation of the cited traffic

law.  Nor can we say that there was no objective basis for the stop of Adams’s vehicle.  Based upon our

review of the record, we do not find the present case to be one in which the officer acted without any

objective reason or on the basis of a purely subjective feeling or “hunch.”  On the contrary, viewing the

totality of the circumstances, we find that Officer Taylor did have an objective, reasonable suspicion that

Adams had committed the traffic violation of careless driving, even though Adams was ultimately acquitted

of the careless driving charge.

¶18. We do not disagree with the trial judge’s observation that this case is a “close call;” nevertheless,

we conclude that there was probable cause for the stop of Adams’s vehicle.  In support of this conclusion,

we note some of the circumstances surrounding the stop: the time of night was very late (or very early

depending upon how one chooses to measure the hour); the particular night, New Year’s Eve, is one on

which persons are widely known to celebrate and often consume alcohol; in Officer Taylor’s observation,

the vehicle was traveling without due regard for the width and use of the highway by traveling in the middle

of two lanes of traffic; and the reserve officer accompanying Officer Taylor saw the vehicle swerve. All of

these circumstances serve to bolster the conclusion that Adams appeared to Officer Taylor, at that
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particular time, to be driving without due regard for the width and use of the highway, or, in other words,

in violation of the careless driving statute.

¶19. Adams also argues that the trial judge improperly relied upon factors that were not testified to by

the officer as prompting his decision to make the stop, such as the time of night.  But we note again that the

probable cause inquiry looks to the totality of the circumstances.  Harrison, 800 So. 2d at 1138 (¶18).

Thus, it was not error for the judge to consider all of the relevant factors present in order to gain a clearer

picture of the totality of the circumstances confronting the officer at the time.  Adams’s argument in this

regard lacks merit. 

¶20. Based upon the foregoing discussion, we cannot say that the officer’s decision to stop Adams’s

vehicle was unreasonable or lacked an objective basis in the law or facts.  Therefore, we find that the circuit

court did not err in ruling that the stop of Adam’s vehicle was legal.  The judgment of the circuit court,

therefore, is affirmed.

¶21. THE JUDGMENT OF THE CIRCUIT COURT OF PRENTISS COUNTY OF
CONVICTION OF DRIVING UNDER THE INFLUENCE, FIRST OFFENSE, AND FINE OF
$518.50 AND STATE ASSESSMENTS OF $208.50 IS AFFIRMED.  ALL COSTS OF THIS
APPEAL ARE ASSESSED TO THE APPELLANT.

KING, C.J., BRIDGES AND LEE, P.JJ., IRVING, CHANDLER, GRIFFIS, BARNES
AND ISHEE, JJ., CONCUR
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George L. BATES a/k/a George Bates, Appellant 
v. 

STATE of Mississippi, Appellee. 
No. 2005-KA-01769-COA. 

 
Oct. 17, 2006. 

Rehearing Denied Feb. 27, 2007. 
 
Background: Defendant was convicted in the Circuit 
Court, Tate County, Andrew C. Baker, J., of causing 
disfigurement and permanent disability to another 
while operating vehicle under influence of intoxicat-
ing liquor. Defendant appealed. 
 
Holding: The Court of Appeals, Irving, J., held that 
evidence was sufficient to support conviction. 
 
Affirmed. 
 

West Headnotes 
 
[1] Automobiles 48A 355(6) 
 
48A Automobiles 
      48AVII Offenses 
            48AVII(B) Prosecution 
                48Ak355 Weight and Sufficiency of Evi-
dence 
                      48Ak355(6) k. Driving While Intoxi-
cated. Most Cited Cases 
Evidence was sufficient to show that defendant was 
intoxicated at time of accident, as required to support 
conviction for causing disfigurement and permanent 
disability to another while operating vehicle under 
influence of intoxicating liquor; defendant had just 
left gathering of friends where he and another had 
consumed “about a case or two” of beer, State pre-
sented several witnesses who testified that everyone 
in attendance at gathering was drinking beer, includ-
ing defendant, and friend followed defendant after 
leaving gathering in case defendant needed help. 
West's A.M.C. § 63-11-30(1). 
 
[2] Criminal Law 110 977(4) 

 
110 Criminal Law 
      110XXIII Judgment 
            110k977 Judgment in General 
                110k977(4) k. Judgment Notwithstanding 
the Verdict. Most Cited Cases 
A motion for a judgment notwithstanding the verdict 
tests the sufficiency, not the weight, of the evidence. 
 
[3] Criminal Law 110 977(4) 
 
110 Criminal Law 
      110XXIII Judgment 
            110k977 Judgment in General 
                110k977(4) k. Judgment Notwithstanding 
the Verdict. Most Cited Cases 
A motion for a judgment notwithstanding the verdict 
asks the court to hold, as a matter of law, that the 
verdict may not stand and that the defendant must be 
finally discharged. 
 
[4] Criminal Law 110 977(4) 
 
110 Criminal Law 
      110XXIII Judgment 
            110k977 Judgment in General 
                110k977(4) k. Judgment Notwithstanding 
the Verdict. Most Cited Cases 
Where a defendant has moved for judgment notwith-
standing the verdict, the trial court must consider all 
of the evidence, not just the evidence which supports 
the State's case, in the light most favorable to the 
State. 
 
[5] Criminal Law 110 911 
 
110 Criminal Law 
      110XXI Motions for New Trial 
            110k911 k. Discretion of Court as to New 
Trial. Most Cited Cases 
The decision to grant a new trial is discretionary with 
the trial court. 
 
[6] Criminal Law 110 741(1) 
 
110 Criminal Law 
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      110XX Trial 
            110XX(F) Province of Court and Jury in 
General 
                110k733 Questions of Law or of Fact 
                      110k741 Weight and Sufficiency of 
Evidence in General 
                          110k741(1) k. In General. Most 
Cited Cases 
Matters regarding the weight of evidence are to be 
resolved by the jury. 
*221David L. Walker, attorney for appellant. 
 
Office of the Attorney General by Deirdre McCrory, 
attorney for appellee. 
 
Before KING, C.J., SOUTHWICK and IRVING, JJ. 
 
IRVING, J., for the Court. 
 
¶ 1. George L. Bates was convicted in the Circuit 
Court of Tate County of one count of causing disfig-
urement and permanent disability to another while 
operating a vehicle under the influence of intoxicat-
ing liquor, and one count of failing to remain at the 
scene of an accident involving disfigurement and 
permanent disability of another. Bates was sentenced 
to concurrent terms of imprisonment of six and five 
years, respectively, and was ordered to pay restitution 
to the victim. 
 
¶ 2. On appeal, Bates raises the following issues 
which we quote verbatim: 
 
I. THE TRIAL COURT ERRED IN DENYING THE 

APPELLANT'S MOTION FOR A JUDGMENT 
NOTWITHSTANDING THE VERDICT. 

 
II. THE TRIAL COURT ERRED IN DENYING 

APPELLANT'S MOTION FOR A NEW TRIAL. 
 
¶ 3. We find no error; therefore, we affirm Bates's 
conviction and sentence. 
 

FACTS 
 
¶ 4. On Friday, August 27, 2004, Terry and Alice 
Hammersmith were riding their motorcycles single 
file on Hammond Hill Road, a two-lane road in Tate 
County. As the couple was heading south on 
Hammond Hill Road, Terry observed oncoming 

headlights over the hill. Terry moved toward the 
right-hand side of the road and looked in his rear-
view mirror to make sure that his wife had pulled 
over behind him, as was their custom when they 
faced oncoming traffic on a two-lane road. 
 
¶ 5. Terry got over as far as he could, but was forced 
off the road by a white Ford pickup, driven by Bates, 
which was traveling toward them in the southbound 
lane. Unable to control his motorcycle, Terry fell. As 
he was falling, he heard the impact of the truck with 
his wife's motorcycle*222 and her screams as she 
was thrown from her motorcycle into a ditch. As a 
result of the collision, Alice lost a foot. Johnny Wil-
son was following Bates in his vehicle and witnessed 
the accident. He stopped briefly to ascertain whether 
Bates' truck had struck Alice. 
 
¶ 6. At the time of the accident, Bates had just left a 
gathering of friends where he and the other men had 
consumed “about a case or two” of beer. Bates left 
the scene of the accident without identifying himself 
or rendering any assistance to either Alice or Terry. 
While Terry was attempting to attend to his wife, 
Wilson also left the scene. 
 
¶ 7. Terry provided officers with a description of the 
truck; however, the police did not receive any leads 
for several months. The following January, after 
learning that a reward had been offered, John Mabrey 
went to the sheriff's department with information 
concerning the accident. Based on the information 
from Mabrey, officers went to Bates's home, inter-
viewed him, and inspected his white Ford pickup 
truck. The officers observed damage on the side of 
Bates' truck, extending from the front of the truck 
down the side quarter panel to where the quarter 
panel and door meet. The damage included an inden-
tation in the side of the truck which matched the ball 
from the handle grips of Alice's motorcycle. Bates 
provided no explanation for the damage to his vehicle 
and, at trial, testified that he had never been involved 
in any accident. 
 
ANALYSIS AND DISCUSSION OF THE ISSUES 

 
1. Denial of Motion for Judgment Notwithstanding 
the Verdict 
 
[1][2][3][4] ¶ 8. In this issue, Bates argues that the 
verdict of the jury is against the overwhelming 
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weight of the evidence. Although he alludes to the 
weight of the evidence, we interpret that to mean 
sufficiency of the evidence, as a motion for a JNOV 
tests the sufficiency, not the weight, of the evidence. 
May v. State, 460 So.2d 778, 780 (Miss.1984). A 
motion for a JNOV “asks the court to hold, as a mat-
ter of law, that the verdict may not stand and that the 
defendant must be finally discharged.” Id. at 780-81. 
“Where a defendant has moved for [a] JNOV, the 
trial court must consider all of the evidence-not just 
the evidence which supports the State's case-in the 
light most favorable to the State.” Id. at 781. In May, 
the Mississippi Supreme Court held that the State 
“must be given the benefit of all inferences that may 
reasonably be drawn from the evidence.” Id. (citing 
Glass v. State, 278 So.2d 384, 386 (Miss.1973)). 
When viewed in this light, if “reasonable men could 
not have found beyond a reasonable doubt that [the] 
defendant was guilty,” we must reverse. McFee v. 
State, 511 So.2d 130, 133 (Miss.1987). While at the 
same time, if the record indicates that there was suf-
ficient evidence of such quality and weight that a 
reasonable and fair-minded jury could arrive at dif-
ferent conclusions, the verdict of guilty is “beyond 
our authority to disturb.” Id. at 134.
 
¶ 9. Bates argues that there was no intoxilyzer or 
sobriety test performed to determine whether he was 
intoxicated at the time of the accident. It is Bates's 
contention that the State was required to present evi-
dence that he was “stumbling down drunk” to support 
its position that he was driving while under the influ-
ence of intoxicating liquor. 
 
¶ 10. The record reflects that the trial court initially 
agreed with Bates, but upon further argument by the 
State, the court was convinced that the proof was 
sufficient to present the matter to the jury. 
Mississippi Code Annotated section 63-11-30(1) 
*223 (Rev.1996), subsections (a) and (b) provide that 
“it is unlawful for any person to drive or otherwise 
operate a vehicle within this state who is under the 
influence of intoxicating liquor [or who] is under the 
influence of any other substance which has impaired 
such person's ability to operate a motor vehicle.” 
Nothing in these subsections requires the State to 
prove that Bates had a certain blood alcohol content. 
The State need only prove that Bates was either op-
erating his vehicle while under the influence of in-
toxicating liquor or operating his vehicle while under 
the influence of any other substance which impaired 

his ability to operate a motor vehicle. Bates's argu-
ment concerning the lack of an intoxilyzer or sobriety 
test would only be relevant had he been indicted un-
der Mississippi Code Annotated section 63-11-30(1) 
(Rev.1996), subsection (c) which provides: 
 
(1) It is unlawful for any person to drive or otherwise 

operate a vehicle within this state who (c) has an 
alcohol concentration of eight one-hundredths per-
cent (.08%) or more for persons who are above the 
legal age to purchase alcoholic beverages under 
state law, or two one-hundredths percent (.02%) or 
more for persons who are below the legal age to 
purchase alcoholic beverages under state law, in 
the person's blood based upon grams of alcohol per 
one hundred (100) milliliters of blood or grams of 
alcohol per two hundred ten (210) liters of breath 
as shown by a chemical analysis of such person's 
breath, blood or urine administered as authorized 
by this chapter. 

 
¶ 11. The State presented several witnesses, all of 
whom testified that everyone in attendance at the 
gathering was drinking beer, including Bates. The 
State also presented evidence that Johnny Wilson 
was following Bates home in case Bates needed 
help. Further, there was proof that Bates was over the 
centerline on the crest of the hill when the collision 
occurred. Thus, the State presented sufficient evi-
dence from which the jury could reasonably conclude 
that Bates was under the influence of intoxicating 
liquor to the degree that his motor skills necessary to 
properly operate a vehicle were impaired. 
 
¶ 12. Bates left the scene of the accident before po-
lice arrived; thus, there was no opportunity to con-
duct a field sobriety test. Further, the only evidence 
offered by Bates to prove that he was not intoxicated 
at the time of the accident was his testimony that 
when he drinks he leaves his truck with Wilson and 
Wilson's wife. Bates explained that he does this be-
cause he is the caretaker of his elderly mother and he 
wants to ensure that, if anything were to happen, the 
Wilsons could take care of his mother. Bates fails to 
point to any evidence indicating that he was not 
drinking on the night of the accident. In the final 
analysis, there is simply no evidence to support a 
finding that reasonable men could not have found 
beyond a reasonable doubt that Bates operated his 
vehicle while under the influence of intoxicating liq-
uor. We find no basis for concluding that Bates's 
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motion for judgment notwithstanding the verdict was 
improperly denied. 
 
2. Denial of Motion for a New Trial 
 
[5][6] ¶ 13. In this issue, Bates contends that the 
weight of the evidence presented does not support the 
trial court's denial of his motion for a new trial. The 
decision to grant a new trial is discretionary with the 
trial court. McClain v. State, 625 So.2d 774, 781 
(Miss.1993). It is well established that matters re-
garding the weight of evidence are to be resolved by 
the jury. Neal v. State, 451 So.2d 743, 758 
(Miss.1984). The standard of review in determining 
whether a jury verdict is against the overwhelming 
weight of evidence*224 is well settled. “[An appel-
late court] must accept as true the evidence which 
supports the verdict and will reverse only when con-
vinced that the circuit court has abused its discretion 
in failing to grant a new trial.” Dudley v. State, 719 
So.2d 180, 182(¶ 8) (Miss.1998) (citing Herring v. 
State, 691 So.2d 948 (Miss.1997)). “Only in those 
cases where the verdict is so contrary to the over-
whelming weight of the evidence that to allow it to 
stand would sanction an unconscionable injustice will 
[an appellate court] disturb it on appeal.” Id. Bates 
has to present enough evidence to meet this burden. 
For the reasons stated above, we cannot say that the 
evidence was such that allowing a conviction to stand 
on this evidence would result in an unconscionable 
injustice. Thus, finding no error, we affirm. 
 
¶ 14. THE JUDGMENT OF THE CIRCUIT 
COURT OF TATE COUNTY OF CONVICTION 
OF COUNT I-FELONY D.U.I. CAUSING SERI-
OUS BODILY INJURY AND SENTENCE OF 
SIX YEARS, AND CONVICTION OF COUNT 
II-FAILURE TO STOP AT THE SCENE OF AN 
ACCIDENT AND SENTENCE OF FIVE YEARS, 
IN THE CUSTODY OF THE MISSISSIPPI DE-
PARTMENT OF CORRECTIONS, WITH SAID 
SENTENCES RUNNING CONCURRENTLY, IS 
AFFIRMED. ALL COSTS OF THIS APPEAL 
ARE ASSESSED TO TATE COUNTY. 
 
KING, C.J., LEE AND MYERS, P.JJ., 
SOUTHWICK, CHANDLER, GRIFFIS, BARNES, 
ISHEE AND ROBERTS, JJ., CONCUR. 
Miss.App.,2006. 
Bates v. State 
950 So.2d 220 

 
END OF DOCUMENT 
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OPINIONBY: 
MOORE  
 

OPINION: 
 
 [*508]  NATURE OF THE CASE: CRIMINAL - 
MISDEMEANOR 

BEFORE McMILLIN, C.J., LEE, AND MOORE, JJ. 

MOORE, J., FOR THE COURT: 

 
P1. Appellant Charles A. Clark was arrested and charged 
with driving while under the influence by Officer Randy 
Perkins of the City of Aberdeen Police Department on 
August 16, 1997. Clark was convicted in the Municipal 
Court of Aberdeen, Mississippi for this charge, and 
subsequently filed his notice of appeal to the Circuit Court 
of Monroe County, Mississippi. During the bench trial, 
Clark moved to dismiss the charge against him based on the 
grounds that the affidavit was defective. The circuit [**2]  
court denied the motion, and on March 31, 1999, found 
Clark guilty of the crime charged. The circuit court 
sentenced Clark to forty-eight hours in the Monroe County 
jail, suspended, and imposed a fine of $ 500. On appeal, 
Clark presents the following issue for our review: 
 
 [*509]  I. THE LOWER COURT COMMITTED 
REVERSIBLE ERROR FOR FAILING TO GRANT 
APPELLANT'S MOTION TO DISMISS THE CHARGE 
AGAINST HIM DUE TO THE CITY'S FAILURE TO 
CHARGE APPELLANT BY PROPER AFFIDAVIT AS 
REQUIRED BY LAW. 
 
Finding this assignment of error to be without merit, this 
Court affirms. 

STATEMENT OF THE FACTS 

 
P2. On August 16, 1997, at approximately 1:24 a.m., the 
Aberdeen Police Department was notified of an automobile 
accident. Officer Perkins responded to the call, finding 
Clark at the scene. Clark told Officer Perkins that "his 
brakes had failed" and that "he had run through the stop 
sign and struck Ms. Carothers in the side." Perkins noticed 
that Clark was having trouble standing, and that he was 
confused and was stuttering his words. He also noted that 
Clark smelled strongly of alcohol and had bloodshot and 
watery eyes. Clark told Officer Perkins he had been 
drinking. Officer Perkins testified [**3]  that he then 
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transported Clark from the scene of the accident to the 
Monroe County Sheriff's Office to run an intoxilyzer test. 
The test results revealed Clark's blood alcohol level to be 
.200, a level that exceeds the legal limit. At this point, 
Officer Perkins prepared the Uniform Arrest Ticket. 
 
P3. On direct examination, Officer Perkins testified as to 
the normal procedure for preparing an arrest ticket. He 
stated that there are four copies in the arrest ticket package, 
with the violator's copy on the bottom. He testified that he 
normally pulls the violator's copy out at the time the 
violator is locked up at the jail, prior to going in front of the 
court clerk to sign the affidavit portion of the ticket. Officer 
Perkins also stated that at that time all the information on 
the ticket, with the exception of his signature, is filled out. 
He testified that usually the other three copies are then 
taken over to the court clerk, where the officer signs and 
swears to the ticket. The clerk then signs her name and title. 
 
P4. On cross-examination, after testifying again that normal 
procedure is for an officer to sign and swear to a ticket in 
front of the clerk after giving the [**4]  bilateral copy to the 
violator, Officer Perkins was asked why his signature was 
on the violator's copy if that copy was supposed to have 
been torn off prior to the officer signing it. Officer Perkins 
responded by stating that in this instance, he must have had 
the violator's copy sent over to Clark after all the remaining 
copies were sworn to. Officer Perkins was then asked on 
cross-examination that if this was the case, why was the 
clerk's signature not on the violator's copy. The attorney 
conducting the cross-examination asserted that Officer 
Perkins simply signed the ticket package, but did not swear 
to it in front of the clerk. Officer Perkins testified that he 
did in fact swear to the ticket and that if the clerk's signature 
was not on the violator's copy, it must not have gone all the 
way through the other three carbon copies so as to show up 
on the violator's copy. 
 
P5. Upon Clark's motion to dismiss on the basis of a 
defective affidavit, the court denied the motion finding that 
the affidavit was properly sworn to. At the conclusion of 
the trial, the court found Clark guilty of driving while under 
the influence.  

LAW AND ANALYSIS 

 
I. DID THE LOWER COURT COMMIT [**5]  
REVERSIBLE ERROR FOR FAILING TO GRANT 
APPELLANT'S MOTION TO DISMISS DUE TO THE 
ALLEGATION THAT THE CITY FAILED TO CHARGE 
APPELLANT BY PROPER AFFIDAVIT AS REQUIRED 
BY LAW? 
 
P6. Appellant Clark argues that the affidavit in question 
was not properly sworn to, therefore making the affidavit 
defective. Clark claims that due to the alleged defective 
affidavit, the circuit court had no  [*510]  jurisdiction; 

therefore, the circuit court committed reversible error in 
failing to grant his motion to dismiss. We do not agree with 
Clark's contentions and hereby affirm. 
 
P7. After all the testimony concerning the affidavit was 
presented, Clark made his motion to dismiss. The circuit 
judge based his decision to deny the motion ultimately on 
his findings of fact. After a review of the documents and 
Officer Perkins's testimony, the circuit court judge 
determined that "the affidavit in this case was in fact sworn 
to on the 16th day of August, 1997." Clark refutes this 
finding of fact. 
 
P8. The officer's copy of the ticket contained Officer 
Perkins's signature as well as the signature of the clerk, 
Lottie Galdney, on the affidavit portion. However, Clark's 
carbon copy of the ticket, the violator's [**6]  copy, only 
contained Officer Perkins's signature, which was identical 
to the signature on the officer's carbon copy, but lacked the 
clerk's signature. In making his argument, Clark makes note 
of these facts and from these facts alone, asserts that Officer 
Perkins could not have followed the "normal procedure" as 
to signing and swearing to such tickets in front of the clerk. 
Clark states that the only explanation for the discrepancy in 
the two copies of the ticket is that Officer Perkins did not 
actually swear to the ticket; therefore, the affidavit was 
improper. After reviewing all the facts, the circuit court did 
not agree with this argument, and this Court affirms that 
finding. 
 
P9. On appeal, this Court has a particular [HN1] standard of 
review that it must apply when reviewing findings of fact 
made by a trial judge sitting without a jury. These such 
findings "may not be disturbed or set aside on appeal unless 
manifestly wrong." Dungan v. Dick Moore, Inc., 463 So. 2d 
1094, 1100 (Miss. 1985). In further explanation of this 
standard, these findings may not be upset here on appeal 
"provided there is in the trial record substantial supporting 
evidence. It matters not [**7]  that on the same proof we as 
trial judges might have found otherwise." Id. At present, 
there were documents revealing facts about this case, as 
well as Officer Perkins's testimony concerning the affidavit. 
"[HN2] A trial judge, sitting as the trier of fact, is solely 
authorized to determine witness credibility." Merchants 
Acceptance, Inc. v. Jamison, 752 So. 2d 422, 426 (P15) 
(Miss. 1999). 
 
P10. The officer's copy of the ticket that was presented to 
the trial judge displayed the signature of the clerk, Lottie 
Gladney, signifying the affidavit. Officer Perkins also 
testified that he swore to the ticket in front of Lottie 
Gladney. The ticket displaying the clerk's signature is 
substantial evidence that this ticket was in fact sworn to. In 
addition, the trial judge has the authority to determine the 
credibility of witnesses and in this case, chose to find 
credibility in Officer Perkins's testimony. That is within the 
trial judge's discretion. The trial judge's finding of fact that 
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the affidavit was sworn to on August 16, 1997, is supported 
by this evidence. The finding was not manifestly wrong. 
 
P11. Therefore, the lower court's finding that the affidavit 
was in [**8]  fact properly sworn to is affirmed. The lower 
court did not commit reversible error in denying the motion 
to dismiss. The conviction of driving while under the 
influence is thereby affirmed. 
 
P12. THE JUDGMENT OF THE CIRCUIT COURT 
OF MONROE COUNTY OF CONVICTION OF 

DRIVING WHILE UNDER THE INFLUENCE AND 
SENTENCE OF FORTY-EIGHT HOURS IN THE 
MONROE COUNTY JAIL, SUSPENDED, AND A 
FINE OF $ 500, IS AFFIRMED. ALL COSTS OF THIS 
APPEAL ARE ASSESSED TO THE APPELLANT.  

McMILLIN, C.J., KING AND SOUTHWICK, 
P.JJ., BRIDGES,  [*511]  IRVING, LEE, PAYNE, AND 
THOMAS, JJ., CONCUR. MYERS, J., NOT 
PARTICIPATING.  
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LexisNexis(TM) HEADNOTES - Core Concepts  
 
Criminal Law & Procedure > Search & Seizure > 
Warrantless Searches >  Vehicle Searches 
[HN1] Requiring vehicles to stop at a weigh station is a 
seizure for purposes of the Fourth Amendment. 
Nonetheless, probable cause or even reasonable suspicion is 
not required in this situation. 
 
Criminal Law & Procedure > Search & Seizure > 
Warrantless Searches >  Vehicle Searches 
[HN2] Mandatory stops at highway roadblocks are 
approved for certain purposes. Weigh station stops of 
truckers are distinguishable from the random stopping of all 
motorists in order to check their driver's licenses and 
automobile registrations. The prohibition of random stops 
of motorists does not cast doubt on the permissibility of 
roadside truck weigh-stations and inspection checkpoints, at 
which some vehicles may be subject to further detention for 
safety and regulatory inspection than are others. 
 
Criminal Law & Procedure > Search & Seizure > 
Warrantless Searches >  Vehicle Searches 
[HN3] There are three requirements under Camara to 
validate a particular law enforcement practice involving a 

stop and limited detention: (1) existence of a strong public 
interest in maximizing success in combating the problem at 
hand; (2) an inability to achieve adequate result by relying 
on probable cause determinations; and (3) the relatively 
limited invasion of the citizen's privacy involved in the 
procedure in question. Applying these Camara standards, it 
would seem clear that the required stops at weigh stations 
for the purpose of weighing are reasonable under the Fourth 
Amendment. 
 
Criminal Law & Procedure > Search & Seizure > 
Warrantless Searches >  Administrative Searches 
[HN4] Some "suspicionless searches" are permitted when 
the reasons serve special needs, beyond the normal need for 
law enforcement. 
 
Criminal Law & Procedure > Search & Seizure > 
Warrantless Searches >  Vehicle Searches 
[HN5] Increased inspections of randomly selected truckers 
are permissible. 
 
Criminal Law & Procedure > Search & Seizure > 
Warrantless Searches > Plain View 
[HN6] Under the "plain feel" corollary to the "plain view" 
doctrine, when a police officer lawfully pats down a 
suspect's outer clothing and feels an object whose contour 
or mass makes its identity immediately apparent, there has 
been no invasion of the suspect's privacy beyond that 
already authorized by the officer's search for weapons; if 
the object is contraband, its warrantless seizure would be 
justified. 
 
Criminal Law & Procedure > Search & Seizure > 
Warrantless Searches > Plain View 
[HN7] Since the "plain feel" exception for the discovery of 
contraband during a pat-down for weapons is the tactile 
equivalent of the "plain view" doctrine, it requires probable 
cause. Only reasonable suspicion is needed when a pat-
down feels a possible weapon. 
 
Governments > State & Territorial Governments > Police 
Power 
[HN8] Mississippi Department of Transportation officers at 
inspection and weight stations are authorized to arrest 
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drivers who are found in violation of laws with reference to 
the fitness of a driver, among other laws.  Miss. Code Ann. 
§ §  27-5-71 through 27-5-75 (Rev. 1999). 
 
Governments > State & Territorial Governments > Police 
Power 
[HN9] Filed sobriety tests may create probable cause to 
arrest for driving under the influence. There is no statutory 
prohibition on Mississippi Department of Transportation 
officers' performing such tests and there are no other 
grounds on which to prohibit it. 
 
Criminal Law & Procedure > Search & Seizure > 
Warrantless Searches > Plain View 
[HN10] There is no Fourth Amendment hindrance to a law 
enforcement officer's reasonable steps to look through a 
high vehicular window. This is akin to the enhanced view 
that police may properly gain by using binoculars or 
artificial lighting. 
 
Criminal Law & Procedure > Search & Seizure > 
Warrantless Searches > Plain View 
[HN11] Evidence found in plain view by officers who have 
a legal right to be in the position to view, if the object's 
incriminating character is immediately apparent, can be 
seized without a warrant. 
 
Criminal Law & Procedure > Search & Seizure > 
Warrantless Searches >  Inventory Searches 
[HN12] An inventory search conducted pursuant to 
established procedures and policies does not offend the 
Fourth Amendment. 
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[HN15]  Miss. Code Ann. §  27-5-75 (Rev. 1999) permits 
Mississippi Department of Transportation (MDOT) officers 
to enforce the provisions of all laws mentioned in Miss. 
Code Ann. §  27-5-71 (Rev. 1999), and in the performance 
of their duties such employees shall have the right to bear 
arms, and shall have the authority to make arrests. MDOT 
enforcement officers have long had the authority to search 

for contraband during an inspection, authority that appears 
in Miss. Code Ann. § §  63-5-1 & 63-5-49 (3) (Rev. 1996). 
That authority is mentioned in Miss. Code Ann. §  27-5-71 
(Rev. 1999) in two ways: MDOT officers may enforce laws 
relating to the size and weight of vehicles and laws with 
reference to the inspection of any vehicle, driver or 
operator, or cargo transported on state highways.  Miss. 
Code Ann. §  27-5-71 (Rev. 1999).  
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OPINIONBY: 
SOUTHWICK  
 
OPINION: 
 
 [*556]   
 
NATURE OF THE CASE - CRIMINAL FELONY 

MODIFIED OPINION ON MOTION FOR 
REHEARING n1 

 

n1 The motion for rehearing is denied and this 
opinion is substituted for the initial opinion of the 
Court.  

 
 [**2]   

EN BANC 

SOUTHWICK, P.J., FOR THE COURT: 

 
P1. Chester Edwards was convicted of possession of 
methamphetamine with the intent to distribute while in 
possession of a firearm. On appeal, he asserts that the trial 
court erred in admitting evidence found on him and in his 
vehicle. Finding no reversible error, we affirm. 
 
FACTS 
 
P2. While driving a tractor-trailer rig, Edwards made a 
mandatory stop at a state-operated weigh station east of 
Meridian on the interstate highway. His truck was found to 
be in compliance with the applicable weight limit. As 
Edwards drove the truck off of the scales, he was told to 
park and walk into the office. Two Mississippi Department 
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of Transportation (MDOT) officers testified that on a 
random basis they had decided to do an additional "walk-
around" inspection of the vehicle. Both officers testified 
that once Edwards was inside the station office, he appeared 
to be under the influence of narcotics. They surmised this 
from his agitation, his trembling hands and the fact that he 
repeatedly licked his lips, indicating a dry mouth. One of 
the officers testified that the fact that Edwards was wearing 
sunglasses on an overcast, possibly rainy morning [**3]  
added to his suspicion. 
 
P3. Before walking out with Edwards to inspect his truck, 
the officers asked him if he was carrying any weapons. 
Edwards stated that he was not. One of the officers noticed 
a bulge in Edwards's right-hand pants pocket. After 
brushing the bulge with his hand, that officer was of the 
opinion that it was a weapon. Edwards admitted that it was 
his pocket knife and that he had forgotten it. Edwards 
removed it from his pocket. The other officer then asked 
Edwards to empty all of his pockets. Edwards refused. At 
that time, a pat down for weapons was conducted. The 
officer performing the pat down felt a small round object 
that he thought was methamphetamine. After another 
officer  [*557]  arrived to conduct a second pat down on 
Edwards, the object was removed from Edwards's pocket. It 
was a plastic bag containing what appeared to be 
methamphetamine.  
 
P4. At this time Edwards was arrested. The officers then 
sought Edwards's consent to search his truck. He refused to 
sign a consent form, but the officers testified that he gave 
them oral consent. Edwards informed them that he had a 
gun in the truck. In the process of stepping up on the 
running board to enter the truck, [**4]  the officer 
retrieving the gun saw a marijuana joint in a cup on the 
console between the seats. Later, the officers along with a 
Bureau of Narcotics agent who had arrived, searched the 
truck. More drugs and drug paraphernalia were found. The 
substance found on Edwards and in some parts of the truck 
was methamphetamine. In addition, a field sobriety test was 
conducted on Edwards. The test indicated that Edwards was 
under the influence. 
 
P5. Edwards was indicted for possession of the drugs with 
intent to distribute. A suppression hearing was held. The 
trial judge in a written order concluded that the search of 
Edwards's person violated the Fourth Amendment. The 
court also found, though, that even if Edwards had not been 
searched, the walk around inspection of the truck still 
would have discovered the marijuana in a cup in "plain 
view" when an officer looked into the cab. He then would 
have been arrested for that offense as well as for being 
under the influence of drugs. This arrest would have led to 
the search of Edwards as an incident of arrest. Therefore the 
drugs inevitably would have been discovered. 
 
DISCUSSION 

 
P6. Edwards argues that the random stop of his truck and 
[**5]  the resulting searches violated the Fourth 
Amendment. We find the following facts to be critical to 
the outcome: 

1) Edwards complied with his obligation to stop his 
commercial truck at this stationary weigh station 
established at one of the interstate highway entrances to 
Mississippi. 

2) A weigh station officer randomly ordered a walk-
around inspection of the truck. The specific acts that are 
involved with this inspection were to step onto the running 
board, to open the cab door in order to see the vehicle 
identification number and compare it to the "cab card," to 
check the safety of the tires, and to make certain of the 
condition of mud flaps and of load-restraining straps on 
flatbed trailers. There was also testimony that the procedure 
included going into the cab to seek weapons that were 
within an arm's reach of the driver's seat. 

3) The trial court discussed various events within the 
weigh station office prior to the inspection, including a pat-
down of Edwards for weapons, the discovery of 
methamphetamine, Edwards's failure of a field sobriety test, 
and his possible consenting to a search of the vehicle. The 
judge found that any problems with those events were cured 
by the discovery [**6]  of a marijuana cigarette in the 
vehicle, which was in plain view to an officer conducting 
the inspection of the vehicle. 

 
P7. We now analyze each of these elements. 

1. Right to require stop at weigh station 

 
P8. [HN1] Requiring vehicles to stop at this weigh station is 
a seizure for purposes of the Fourth Amendment. 
Nonetheless, probable cause or even reasonable suspicion is 
not required in this situation. There are only "limited 
circumstances" in which suspicion is unnecessary. A fairly 
comprehensive  [*558]  list of those situations appears in a 
recent opinion of the United States Supreme Court.  City of 
Indianapolis v. Edmond, 531 U.S. 32, 121 S. Ct. 447, 451-
53, 148 L. Ed. 2d 333 (2000). 
 
P9. Relevant here is that [HN2] mandatory stops at highway 
roadblocks have been approved for certain purposes.  121 S. 
Ct. at 453. In an earlier opinion, the United States Supreme 
Court referred to weigh station stops of truckers as being 
distinguishable from the random stopping of all motorists in 
order to check their driver's licenses and automobile 
registrations. Delaware v. Prouse, 440 U.S. 648, 663, 59 L. 
Ed. 2d 660, 99 S. Ct. 1391 (1979). The Court's prohibiting 
[**7]  of random stops of motorists did not "cast doubt on 
the permissibility of roadside truck weigh-stations and 
inspection checkpoints, at which some vehicles may be 
subject to further detention for safety and regulatory 
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inspection than are others." Id. at 663 n. 26. Accord, 
Michigan Dept. of State Police v. Sitz, 496 U.S. 444, 454, 
110 L. Ed. 2d 412, 110 S. Ct. 2481 (1990).  
 
P10. Three years before Prouse, the Supreme Court had 
found highway law enforcement officer's rights to stop, 
question and inspect to be more extensive at fixed 
checkpoints than for roving patrol stops as were involved in 
Prouse: 

[The] objective intrusion--the stop itself, the 
questioning, and the visual inspection--also existed in 
roving-patrol stops. But we view checkpoint stops in a 
different light because the subjective intrusion--the 
generating of concern or even fright on the part of lawful 
travelers--is appreciably less in the case of a checkpoint 
stop. 

 
 United States v. Martinez-Fuerte, 428 U.S. 543, 558, 49 L. 
Ed. 2d 1116, 96 S. Ct. 3074 (1976). 
 
P11. In Prouse, the Court analyzed the issue of the Fourth 
Amendment reasonableness [**8]  of stops to check for a 
license or registration "by balancing its intrusion on the 
individual's Fourth Amendment interests against its 
promotion of legitimate governmental interests." Prouse, 
440 U.S. at 654. This balancing requirement originated in 
Camara v. Municipal Court, 387 U.S. 523, 539, 18 L. Ed. 
2d 930, 87 S. Ct. 1727 (1967); 4 WAYNE R. LAFAVE, 
SEARCH AND SEIZURE §  10.8(a) (3d ed.1996). 
 
P12. [HN3] There are three requirements under Camara to 
validate a particular law enforcement practice involving a 
stop and limited detention: (1) existence of a strong public 
interest in maximizing success in combating the problem at 
hand; (2) an inability to achieve adequate result by relying 
on probable cause determinations; and (3) the "relatively 
limited invasion of the *** citizen's privacy" involved in 
the procedure in question.  Camara, 387 U.S. at 537. 
"Applying the previously discussed Camara standards, it 
would seem clear that the required stops at these stations for 
the purpose of weighing are reasonable under the Fourth 
Amendment." 4 LAFAVE, SEARCH AND SEIZURE §  
10.8(c). 
 
P13. In Edmond, the Supreme Court referred [**9]  to 
Camara as a case supporting administrative inspections. 
Edmond, 121 S. Ct. at 452. Similar factors have been 
applied to temporary law enforcement stops of individuals.  
Brown v. Texas, 443 U.S. 47, 50-51, 61 L. Ed. 2d 357, 99 S. 
Ct. 2637 (1979) (seizures involve "a weighing of the 
gravity of the public concerns served by the seizure, the 
degree to which the seizure advances the public interest, 
and the severity of the interference with individual liberty"). 
 
P14. Requiring truckers to stop at this weigh station was 
valid. 

 [*559]  2. Random inspection 

 
P15. Once the seizure occurred, the evidence supported that 
the officers randomly selected Edwards's truck for an 
additional, "walk-around" inspection. There was at least a 
suggestion in Prouse that weigh station stops followed by 
additional inspections could be justified. As mentioned 
above, the Court did not intend to "cast doubt on the 
permissibility of roadside truck weigh-stations and 
inspection checkpoints, at which some vehicles may be 
subject to further detention for safety and regulatory 
inspection than are others." Prouse, 440 U.S. at 663 n. 26. 
 
P16. We repeat [**10]  the relevant facts in our case. The 
officers randomly chose Edwards for an additional 
obligation. It was to pull his truck to the side for a walk-
around inspection. After Edwards did so, he walked into the 
inspection station. There he was questioned by two officers, 
Matthew Lott and Tex Jones. Lott told Edwards that he 
wanted to see his bill of lading, truck registration and his 
driver's license. Edwards returned to the truck to get it, 
acting angry and agitated according to Lott. After Lott 
reviewed the paperwork, he found it to be in order. Edwards 
was then informed that the officers would begin a walk-
around inspection of the vehicle. That is when the vehicle 
identification number would be compared to the "cab card," 
the safety of the tires checked, and the existence and 
condition of mud flaps and load-restraining straps on 
flatbed trailers would be determined. 
 
P17. For the substantive answer to whether random 
selection for these inspections is proper, we return to the 
Camara factors that are referenced in Prouse.  Prouse, 440 
U.S. at 654. 
 
P18. First, there is a strong public interest in assuring that 
the large commercial vehicles are meeting minimal [**11]  
safety standards such as the condition of their tires, mud 
flaps, straps holding down loads, and other matters being 
inspected as described by the testimony at trial. Examining 
the driver's license and registration is something that Prouse 
itself authorizes when it occurs at a fixed site and to all 
vehicles of a specific category, as opposed to random stops 
by roving patrols of vehicles chosen at the officers' 
discretion. The Supreme Court did not question that at 
roadside truck weigh-stations and inspection checkpoints, 
"some vehicles may be subject to further detention for 
safety and regulatory inspection than are others." Prouse, 
440 U.S. at 663 n. 26. 
 
P19. Secondly, we find that if weigh station officials 
through their quick glance as a truck was being weighed 
must acquire probable cause to believe that there are defects 
in basic safety items such as tires, mud flaps, and other 
features, this would prevent acceptable results from being 
obtained. Delaying the vehicle and allowing a closer look is 
necessary. Moreover, if randomness is prohibited the 
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manpower needs would be greatly increased, which might 
well lead to no inspections occurring except for probable 
[**12]  cause arising from the quick glance. 
 
P20. Thirdly, we must decide whether requiring the driver 
to delay for the additional time necessary for a walk-around 
inspection is a "relatively limited invasion" of privacy. This 
is not a full vehicle search, with cargo being shifted or even 
removed, with the cab being closely examined, or any 
meaningful intrusion other than the inconvenience of the 
driver's having to wait somewhat longer at the weigh 
station. With one exception, what the officer saw were the 
same things any bystander would have seen whenever the 
vehicle was in a stationary position being refueled at a truck 
stop or paused at a rest stop.  [*560]  The exception was the 
officer's stepping up on a running board and opening the 
door to see the vehicle inspection number. Considering the 
safety concerns that apply if a commercial truck is not what 
its driver purports it to be, suggesting theft or some other 
illegal conduct, we find this a relatively limited and 
necessary invasion. 
 
P21. Prouse identified a State's "vital interest in ensuring 
that only those qualified to do so are permitted to operate 
motor vehicles, that these vehicles are fit for safe operation, 
and hence that [**13]  licensing, registration, and vehicle 
inspection requirements are being observed." Delaware v. 
Prouse, 440 U.S. at 658. Delaware's specific measure of 
stopping all kinds of motorists randomly was found not 
sufficiently to further those aims. "This kind of standardless 
and unconstrained discretion is the evil the Court has 
discerned when in previous cases it has insisted that the 
discretion of the official in the field be circumscribed, at 
least to some extent. ....  Camara v. Municipal Court, 387 
U.S. at 532-533." Prouse, 440 U.S. at 661. Prouse then 
distinguished weigh station stops of commercial trucks and 
found that its holding was irrelevant to that analysis.  Id. at 
663 n. 26. 
 
P22. For the very reasons that random stops were not 
justified in Prouse, we find them to be fully justified here 
once all commercial trucks have been required to undertake 
the initial stop to be weighed. We find that the health and 
safety concerns regarding large commercial vehicles are 
immense, individualized suspicions would not be effective, 
and the additional intrusion of the walk-around inspection is 
limited. See Camara, 387 U.S. at 537. [**14]   
 
P23. This was the analysis that upheld Kansas's random 
stopping of commercial trucks on the highway for safety 
inspections. United States v. Burch, 153 F.3d 1140, 1141 
(10th Cir. 1998) (state trooper randomly stopping 
commercial trucks for inspection). Random safety 
inspections of commercial motor vehicles have long been a 
recognized tool for highway safety: 

We begin by accepting as substantial the Government's 
interests in promoting highway safety and protecting 

employees from retaliatory discharge. Roadway does not 
question the legislative determination that noncompliance 
with applicable state and federal safety regulations in the 
transportation industry is sufficiently widespread to warrant 
enactment of specific protective legislation encouraging 
employees to report violations. "Random inspections by 
Federal and State law enforcement officials in various parts 
of the country [had] uniformly found widespread violation 
of safety regulations," and [the relevant federal statute] was 
designed to assist in combating the "increasing number of 
deaths, injuries, and property damage due to commercial 
motor vehicle accidents." 128 Cong.Rec. 32509, 32510 
(1982) (remarks [**15]  of Sen. Danforth and summary of 
proposed statute). 

 
 Brock v. Roadway Exp., Inc., 481 U.S. 252, 262, 95 L. Ed. 
2d 239, 107 S. Ct. 1740 (1987) (bracketed inserts in 
original). 
 
P24. Even beyond commercial truck inspections, there have 
been situations in which random searches have been 
authorized when the reasons are not simply law 
enforcement. Of course, we are concerned with a seizure 
and not a full search, a distinction which under the 
balancing tests being applied in Camara and other case law 
is significant. As a useful analogy are the precedents that 
address "special need" searches. As the Supreme Court 
majority in Edmond stated, [HN4] some "suspicionless 
searches" are permitted when the reasons  [*561]  serve 
"special needs, beyond the normal need for law 
enforcement." Edmond, 121 S. Ct. at 451, quoting Vernonia 
School Dist. 47J v. Acton, 515 U.S. 646, 653, 132 L. Ed. 2d 
564, 115 S. Ct. 2386 (1995) (random drug testing of 
student-athletes permissible) . 
 
P25. Among those special needs are several situations for 
random drug and alcohol testing for employees in safety-
sensitive positions.  Edmond, 121 S. Ct. at 451-52, [**16]  
citing Treasury Employees v. Von Raab, 489 U.S. 656, 103 
L. Ed. 2d 685, 109 S. Ct. 1384 (1989); Skinner v. Railway 
Labor Executives' Ass'n, 489 U.S. 602, 627, 103 L. Ed. 2d 
639, 109 S. Ct. 1402 (1989)("the expectations of privacy of 
covered employees are diminished by reason of their 
participation in an industry that is regulated pervasively to 
ensure safety. ... [The importance of safety] was recognized 
by Congress when it enacted the Hours of Service Act in 
1907, and also when it authorized the Secretary to "test ... 
railroad facilities, equipment, rolling stock, operations, or 
persons, as he deems necessary" under a 1970 railroad 
statute). 
 
P26. The critical considerations are under Camara or the 
similar factors in Brown v. Texas. Under those factors, we 
find that [HN5] increased inspections of randomly selected 
truckers are permissible. 
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P27. Relevant by analogy is case law for random 
administrative inspections of closely regulated businesses. 
See., e.g., New York v. Burger, 482 U.S. 691, 702-704, 96 
L. Ed. 2d 601, 107 S. Ct. 2636 (1987). Its primary 
application is to stationary business premises. Burger 
provides [**17]  for notice to business premises owners 
"that inspections will be made on a regular basis and by 
limiting the inspection to regular business hours and to 
vehicles and parts subject to record-keeping requirements." 
CHARLES H. WHITEBREAD & CHRISTOPHER 
SLOBOGIN, CRIMINAL PROCEDURE, §  13.03 (a) 
(1993) at 276. We find that the Burger test is satisfied here. 
Instead of the inspectors' choosing when to inspect, the 
trucker chooses by the schedule that he keeps. The 
inspection occurs at a stationary weigh site, can only occur 
when the trucker decides to use the adjacent highway, and 
is limited in scope to what can be seen from outside the 
vehicle. That a trucker is not always inspected is equivalent 
to the business that is not going to be inspected every day 
that it is open for business. 
 
P28. For the variety of reasons, starting with the Camara 
factors, then looking explicitly at the direction from the 
footnote in Prouse, and finally considering as analogies the 
special needs and the warrantless administrative inspection 
case law, we find no defect in the random selection of 
certain vehicles for a walk-around inspection once they 
have already been stopped for weighing. 

 [**18]  3. Events in weigh station and inevitable 
discovery 

 
A. Pat-down for weapons 
 
P29. The officer's pat-down of Edwards before the two 
officers went with him out to his tractor- trailer rig is when 
the first contraband was discovered. According to the trial 
judge's written findings, the officer's search of Edwards 
"was unreasonable as it does not fall within any recognized 
exception to the exclusionary rule found in the Fourth 
Amendment. Minnesota v. Dickerson, 508 U.S. 366, 124 L. 
Ed. 2d 334, 113 S. Ct. 2130 (1993)." The relevance of 
Dickerson is not explained, but the transcript reveals that 
the case was discussed at the suppression hearing. In 
Dickerson, the Supreme Court recognized a [HN6] "plain 
feel" corollary to the "plain view" doctrine. When "a police 
officer lawfully pats down a suspect's outer clothing  [*562]  
and feels an object whose contour or mass makes its 
identity immediately apparent, there has been no invasion 
of the suspect's privacy beyond that already authorized by 
the officer's search for weapons; if the object is contraband, 
its warrantless seizure would be justified ...." Id. at 375-
376. However, the Supreme Court affirmed [**19]  the 
lower court's decision that the specific officer conducting a 
pat-down on Dickerson did not obtain a plain enough feel to 
have probable cause to believe that the substance in his 
pocket was contraband. Id. at 379. 

 
P30. We interpret the quoted statement in the trial court's 
opinion, which immediately precedes the reference to 
Dickerson, to imply a finding of fact that the two officers 
who testified did not have probable cause to believe just 
from touch that the object in Edwards's pocket was 
methamphetamine. The officers may have been quite 
confident as to the identity of the substance, but the court 
rejected that they had a sufficient factual basis. [HN7] Since 
the Dickerson "plain feel" exception for the discovery of 
contraband during a pat-down for weapons is the tactile 
equivalent of the "plain view" doctrine, it requires probable 
cause. Id. at 375; WHITEBREAD & SLOBOGIN, 
CRIMINAL PROCEDURE, §  10.03 (1993) at 212-213. 
Only reasonable suspicion is needed when a pat-down feels 
a possible weapon. Dickerson, 508 U.S. at 373. 
 
P31. Though only implied, this finding of fact was for the 
trial court to make. Therefore the "plain feel"  [**20]  
exception factually cannot be used to justify what occurred 
to Edwards thereafter. 

B. Field sobriety test 

 
P32. After finding the removal of the suspected drugs from 
Edwards's pocket to be invalid, the trial court also explained 
that a field test was conducted on the substance. It was 
found to be methamphetamine. After that result, Edwards 
was given and failed a field sobriety test. The court made 
no specific finding as to whether Edwards would have been 
given a field sobriety test absent the discovery and 
identification of the drugs. Nonetheless, there was 
significant testimony from the officers that Edwards's 
physical appearance and mannerisms alone created the 
basis to give the field sobriety test. Since the trial court 
found that the suspicions that Edwards was under the 
influence would have justified his arrest, we find it implied 
that the officers' suspicions were untainted by what the 
judge had just found was an improper discovery of drugs in 
Edwards's pocket. 
 
P33. The trial judge said that it was "clear to the Court that 
the Defendant was going to be arrested initially for Driving 
Under the Influence." Edwards argues that Department of 
Transportation officers [**21]  may not conduct the test 
that then confirmed his impairment. The officers testified 
that they were not permitted to conduct an intoxilyzer test 
or take a blood or urine sample. The statute cited by 
Edwards that does not list MDOT officers applies to "a 
chemical test or tests of his breath, blood or urine ...." Miss. 
Code Ann. §  63-11-5 (1) (Rev. 2000). 
 
P34. This is not the test administered on Edwards. What he 
received is called a "field sobriety test." The test basically 
measures coordination by requiring a suspect to attempt 
performing such tasks as walking a straight line or standing 
on one leg. The officer who gave the test stated that he had 
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been trained in its administration. [HN8] Department of 
Transportation officers at inspection and weight stations are 
authorized to arrest drivers who are found in violation of 
"laws with  [*563]  reference to the fitness of a driver," 
among other laws.  Miss. Code Ann. § §  27-5-71 through 
27-5-75 (Rev. 1999). Thus these officers had the right to 
arrest Edwards for being impaired, which requires that they 
have a probable cause basis on which to do so. The field 
sobriety test indicated that he was [**22]  under the 
influence of some substance and therefore impaired as a 
driver. [HN9] Such tests may create probable cause to arrest 
for driving under the influence. Young v. City of 
Brookhaven, 693 So. 2d 1355, 1361 (Miss. 1997). There is 
no statutory prohibition on MDOT officers' performing the 
test and we find no other grounds on which to prohibit it. 
 
C. Discovery of marijuana cigarette in cab of truck 
 
P35. The trial also found that the improbable "plain feel" 
discovery of drugs in Edwards's pocket was cured by the 
discovery in "plain view" of a marijuana cigarette between 
the front seats of Edwards's truck. We have already found 
that the officers had the authority randomly to subject 
vehicles to a more intrusive inspection. Edwards had been 
selected for that inspection. By standing on the running 
board at the driver's door, the officer testified he saw into 
the truck and discerned that a marijuana cigarette was in a 
tin cup. The trial judge specifically accepted that testimony. 
 
P36. [HN10] We find no Fourth Amendment hindrance to a 
law enforcement officer's reasonable steps to look through a 
high vehicular window. This is akin to the enhanced view 
that police may [**23]  properly gain by using binoculars or 
artificial lighting.  Texas v. Brown, 460 U.S. 730, 740, 75 L. 
Ed. 2d 502, 103 S. Ct. 1535 (1983) ("use of a searchlight is 
comparable to the use of a marine glass or a field glass"). 
That is the same view an officer could gain if the 
Department of Transportation had a platform constructed 
adjacent to where trucks parked on which officers could 
stand; such a platform would not violate Fourth 
Amendment rights. By "balancing its intrusion on the 
individual's Fourth Amendment interests against its 
promotion of legitimate governmental interests," we find 
the enhanced view from the running board to be acceptably 
limited inspection technique.  Prouse, 440 U.S. at 654; cf.  
Kyllo v. United States, 150 L. Ed. 2d 94, 533 U.S. 27, 2001 
U.S. LEXIS 4487, 121 S. Ct. 2038, No. 99-8508 (June 11, 
2001) (thermal imaging to measure heat emanating from 
home was a search). 
 
P37. [HN11] Evidence found in plain view by officers who 
have a legal right to be in the position to view, if the 
object's incriminating character is immediately apparent, 
can be seized without a warrant.  Horton v. California, 496 
U.S. 128, 136-137, 110 L. Ed. 2d 112, 110 S. Ct. 2301 
(1990). An officer had [**24]  the right to step on the 
running board. The officer testified that he saw and was 

able to identify the marijuana joint when he stepped onto 
the running board and looked through the window. The trial 
court accepted that testimony. 
 
P38. Once the marijuana in the truck was discovered, 
Edwards would have been arrested for that offense. Then a 
search of his person and an inventory search of his vehicle 
would have followed. This means that even if the pat-down 
discovery and seizure of the drug from Edwards's pocket 
was invalid, that same evidence would have been 
admissible under the doctrine of "inevitable discovery." Nix 
v. Williams, 467 U.S. 431, 444, 81 L. Ed. 2d 377, 104 S. Ct. 
2501 (1984). We find no defect in the evidence that 
supports the trial court's finding on inevitable discovery. 
  [*564]   
P39. We review two remaining issues also raised by 
Edwards since they might impact the validity of the 
conviction. 

4. Search of the truck 

 
P40. A search of the truck revealed an additional ninety 
grams of methamphetamine. One officer found a 33-gram 
rock of methamphetamine inside a clear plastic bag in the 
outside compartment. Another sixty grams were inside a 
drink [**25]  bottle covered in duct tape found inside the 
"headache rack" on the rear of the truck. On appeal, 
Edwards argues that the evidence from the truck is 
inadmissible as the search was illegal. Preliminarily, we 
note that there was testimony that Edwards gave his consent 
to the search, but Edwards at the suppression hearing 
denied that he consented. The judge never made a fact-
finding, and we cannot on appeal resolve the factual dispute 
on consent. 
 
P41. We find no legitimate dispute that once Edwards was 
arrested because of the marijuana, standard procedure was 
for the truck to be subjected to an inventory search before it 
was driven or towed to a secure location. A wrecker service 
was contacted, which sends a driver or tow truck. [HN12] 
An inventory search conducted pursuant to established 
procedures and policies does not offend the Fourth 
Amendment. Robinson v. State, 418 So. 2d 749, 753 (Miss. 
1982). That policy here would have led to a search inside 
and outside the truck before it left the site. 
 
P42. With one exception all the evidence found would have 
been uncovered by a search conducted by these rules. The 
problematic item of evidence was a plastic bottle sealed 
[**26]  with duct tape. Though there was some testimony 
that an officer could see all the way through the bottle, most 
of the evidence was that the contents were not discernible 
until the container was opened. The United States Supreme 
Court has [HN13] permitted closed containers to be opened 
as part of an inventory search only if departmental 
regulations authorize it. "Our view that standardized 
criteria, or established routine, must regulate the opening of 
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containers found during inventory searches is based on the 
principle that an inventory search must not be a ruse for a 
general rummaging in order to discover incriminating 
evidence." Florida v. Wells, 495 U.S. 1, 4, 109 L. Ed. 2d 1, 
110 S. Ct. 1632 (1990) (citations omitted). 
 
P43. No copies of Department of Transportation rules were 
introduced below and only brief mention was made during 
testimony. In the Florida Supreme Court decision preceding 
the United States Supreme Court's opinion in Florida v. 
Wells, there was reference made to the state agency's 
submitting some rules with their amicus curiae brief.  State 
v. Wells, 539 So. 2d 464, 469 (Fla. 1989). That court 
apparently was willing to consider [**27]  evidence of state 
agency rules first introduced at the appellate level, though 
in that case no relevant rule existed. Id. The Mississippi 
Supreme Court has held that it will take judicial notice on 
appeal of a state agency's rules and regulations.  North 
Mississippi Savings & Loan Ass'n v. Collins, 317 So. 2d 
913, 916 (Miss. 1975) (Board of Savings & Loan 
Associations rules); Board of Education of Prentiss County 
v. Wilburn, 223 So. 2d 665, 668 (Miss. 1969) (Educational 
Finance Commission rules and regulations). 
 
P44. An initial search into readily available public 
documents, however, has not uncovered potentially 
applicable MDOT directives on opening closed containers 
during inventory searches. An officer testified generally 
about inventory search policy but was never asked 
specifically about this issue. We therefore find that the 
evidence as to what was in the  [*565]  sealed bottle, which 
was 60 grams of methamphetamine, should not have been 
admitted under the inventory search exception. It is 
possible, but the trial judge made no findings regarding it, 
that discovering some of the other drugs during the 
inventory search created probable cause to [**28]  open this 
container. 
 
P45. Notwithstanding this defect, evidence of a substantial 
quantity of drugs was presented. There were thirty-three 
grams of methamphetamine in a clear plastic bag in an 
outside compartment and six grams on Edwards himself. 
There was testimony that normal personal consumption of 
methamphetamine averaged from 1/2 gram to two grams. 
[HN14] A presumption can arise from the quantity alone of 
an intent to sell drugs and not just use them personally.  Fox 
v. State, 756 So. 2d 753, 759 (Miss. 2000). Even without the 
contraband found in the bottle, the officers recovered 
approximately thirty-nine grams of methamphetamine, at 
least twenty times the amount for personal use. In addition, 
there were scales found in the truck that were of the kind 
often used to weigh drugs. The evidence about the 
additional quantity was not a determining factor in the 
finding of intent to sell. 
 
5. Authority to arrest 
 

P46. On rehearing, Edwards questions the arrest authority 
of these MDOT officers. The issue of arrest authority was 
mentioned in the motion to suppress, but there the argument 
was that officers of the Public Service Commission had no 
general police [**29]  authority. It appears that counsel 
initially believed that these were PSC officers, but in fact 
none of these officers were with that agency. No factual 
presentation was made and no ruling from the trial court 
obtained as to arrest authority. Arrest authority was not 
questioned on appeal until the motion for rehearing and has 
not been briefed by both parties. The related argument that 
was made concerned the authority of these MDOT officers 
to conduct field sobriety tests. We have already addressed 
that issue. 
 
P47. A brief statement might be useful, though, to indicate 
that no plain error exists here. There were at least two bases 
on which to arrest Edwards before the inventory search was 
conducted. One was his being under the influence of drugs. 
We have discussed that issue previously in examining field 
sobriety tests. The other basis was the discovery of 
marijuana in plain view in the truck. Explicit authority to 
arrest for the drug offenses was granted to MDOT officers 
in one statute only after the events in this case.  [HN15]  
Miss. Code Ann. §  41-29-159 (Supp. 2000) (authority 
effective March 18, 1999). However, the same statute that 
gives officers at inspection [**30]  stations the authority to 
arrest an impaired driver also permits the officers "to 
enforce the provisions of all laws mentioned in Section 27-
5-71, and in the performance of their duties such employees 
shall have the right to bear arms, and shall have the 
authority to make arrests ...." Miss. Code Ann. §  27-5-75 
(Rev. 1999). n2 MDOT enforcement officers have long had 
the authority to search for contraband during an inspection, 
authority that appears in a statutory chapter entitled "Size, 
Weight and Load Regulations." Miss. Code Ann. § §  63-5-
1 & 63-5-49 (3) (Rev. 1996). That  [*566]  authority is 
"mentioned" in Section 27-5-71 in two ways: MDOT 
officers may enforce "laws relating to the size and weight 
of vehicles" and "laws with reference to the inspection of 
any vehicle, driver or operator, or cargo" transported on 
state highways.  Miss. Code Ann. §  27-5-71 (Rev. 1999). 
 

n2 The statute then states that these officers 
may "hold and impound any vehicle which is being 
operated in violation" of truck weight or privilege 
tax laws.  Miss. Code Ann. §  27-5-75 (Rev. 1999). 
We do not interpret the arrest authority to be limited 
to weight and tax laws, both as a matter of phrasing 
but also because of the statute's authorizing of 
enforcement of other laws. 

 
 [**31]   
 
P48. An MDOT officer may make arrests under Section 27-
5-75 when criminal violations under these statutes are 
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discovered during a proper inspection. Since we have found 
the walk-around inspection at this stationary weigh station 
site to be valid, the officers' discovery of drugs inside the 
truck properly could cause them to arrest Edwards. 
 
P49. THE JUDGMENT OF THE LAUDERDALE 
COUNTY CIRCUIT COURT OF CONVICTION OF 
POSSESSION OF METHAMPHETAMINE WITH 
THE INTENT TO DISTRIBUTE WHILE IN 
POSSESSION OF A FIREARM AND SENTENCE OF 

FIFTEEN YEARS IN THE CUSTODY OF THE 
MISSISSIPPI DEPARTMENT OF CORRECTIONS 
WITH NINE YEARS SUSPENDED AND FIVE YEARS 
OF SUPERVISED PROBATION AND FINE OF $ 
5,000 IS AFFIRMED. ALL COSTS OF THIS APPEAL 
ARE ASSESSED TO THE APPELLANT. 

McMILLIN, C.J., KING, P.J., PAYNE, BRIDGES, 
THOMAS, LEE, IRVING, MYERS AND CHANDLER, 
JJ., CONCUR.  
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PAY A FINE OF $ 672.00 AFFIRMED.   
 
LexisNexis(TM) HEADNOTES - Core Concepts  
 
Criminal Law & Procedure > Appeals > Standards of 
Review > Standards Generally 
[HN1] Determinations of reasonable suspicion and probable 
cause should be reviewed de novo on appeal. The appellate 
court should take care both to review findings of historical 
fact only for clear error and to give due weight to inferences 
drawn from those facts by resident judges and local law 
enforcement officers. Thus, the court is restricted to a de 
novo review of the trial judge's findings using the 
applicable "substantial evidence"/"clearly erroneous" 
standard. 
 
Criminal Law & Procedure > Appeals > Standards of 
Review > Standards Generally 
[HN2] The standard of review regarding admission or 
exclusion of evidence is abuse of discretion. Where error 
involves the admission or exclusion of evidence, an 
appellate court will not reverse unless the error adversely 
affects a substantial right of a party. 
 
Criminal Law & Procedure > Search & Seizure 
[HN3] U. S. Const. amend. IV and Miss. Const. art. 3, §  23 
contain almost identical language expressing a person's 
right to be secure from unreasonable searches and seizures. 
The prohibition against unreasonable searches and seizures 
applies to seizures of the person, including brief 
investigatory stops such as the stop of a vehicle. 
 
Criminal Law & Procedure > Search & Seizure > 
Warrantless Searches 
[HN4] By statute in Mississippi, a law enforcement officer 
may arrest, without a warrant, a suspect for a misdemeanor 
when the misdemeanor was committed in the officer's 
presence. Miss. Code Ann. §  99-3-7(1) (Supp. 1999). 
However, the statute permits an officer to arrest a suspect 

for a felony where the officer has reasonable ground to 
believe the person to be arrested committed a felony, even 
though not committed in the officer's presence. 
 
Criminal Law & Procedure > Search & Seizure > 
Warrantless Searches >  Stop & Frisk 
[HN5] Given reasonable circumstances an officer may stop 
and detain a person to resolve an ambiguous situation 
without having sufficient knowledge to justify an arrest, 
that is, on less information than is constitutionally required 
for probable cause to arrest. Such an investigative stop of a 
suspect may be made so long as an officer has a reasonable 
suspicion, grounded in specific and articulable facts, that a 
person they encounter was involved in or is wanted in 
connection with a felony or as long as the officers have 
some objective manifestation that the person stopped is, or 
is about to be engaged in criminal activity. 
 
Criminal Law & Procedure > Search & Seizure > 
Warrantless Searches >  Stop & Frisk 
[HN6] In determining whether there exists the requisite 
reasonable suspicion, grounded in specific and articulable 
facts, a court must consider whether, taking into account the 
totality of the circumstances, the detaining officers had a 
particularized and objective basis for suspecting the 
particular person stopped of criminal activity. 
 
Criminal Law & Procedure > Search & Seizure > 
Warrantless Searches >  Vehicle Searches 
[HN7] As a general rule, the decision to stop an automobile 
is reasonable where the police have probable cause to 
believe that a traffic violation has occurred. 
 
Criminal Law & Procedure > Search & Seizure > 
Warrantless Searches >  Investigatory Stops 
[HN8] An investigative stop may be made even where 
officials have no probable cause to make an arrest as long 
as they have a reasonable suspicion, grounded on specific 
and articulable facts, that a person they encounter was 
involved or is wanted in connection with a completed 
felony or some objective manifestation that the person 
stopped is, or is about to be engaged in criminal activity. 
 
Criminal Law & Procedure > Search & Seizure > 
Warrantless Searches >  Investigatory Stops 
[HN9] To stop and temporarily detain is not an arrest, and 
the cases hold that given reasonable circumstances an 



Page 2 
749 So. 2d 110, *; 1999 Miss. LEXIS 362, ** 

officer may stop and detain a person to resolve an 
ambiguous situation without having sufficient knowledge to 
justify an arrest. 
 
Criminal Law & Procedure > Search & Seizure > 
Warrantless Searches >  Investigatory Stops 
[HN10] Reasonable cause for an investigatory stop may be 
based on an officer's personal observation or on an 
informant's tip if it bears indicia of reliability. 
 
Criminal Law & Procedure > Search & Seizure > 
Warrantless Searches >  Investigatory Stops 
[HN11] Reasonable suspicion is dependent upon both the 
content of the information possessed by the detaining 
officer as well as its degree of reliability. Both factors - 
quantity and quality - are considered in the "totality of the 
circumstances." 
 
Criminal Law & Procedure > Search & Seizure > Search 
Warrants >  Confidential Informants 
[HN12] A citizen who confronts an officer in person to 
advise the officer that a designated individual present on the 
scene is committing a specific crime should be given 
serious attention and great weight by the officer. A person 
who is not connected with the police or who is not a paid 
informant is inherently trustworthy when he advises the 
police a crime is being committed. 
 
Criminal Law & Procedure > Trials 
[HN13] It is the duty of the objecting party to obtain a 
ruling by the trial court on objections, and that if the record 
includes no ruling by the trial court, the objections are 
waived for purposes of appeal.  
 
COUNSEL: 
ATTORNEY FOR APPELLANT: ROBERT LEWIS 
SPOTSWOOD.  
 
ATTORNEY FOR APPELLEE: ROBERT W. 
LAWRENCE.   
 
JUDGES: 
SMITH, JUSTICE. PRATHER, C.J., PITTMAN, P.J., 
BANKS, MILLS, WALLER AND COBB, JJ., CONCUR. 
McRAE, J., DISSENTS WITH SEPARATE WRITTEN 
OPINION JOINED BY SULLIVAN, P.J.   
 
OPINIONBY: 
SMITH  
 
OPINION: 
 
 [*112]  NATURE OF THE CASE: CRIMINAL - 
MISDEMEANOR 

EN BANC. 

SMITH, JUSTICE, FOR THE COURT: 

 
P1. This case comes to this Court on appeal following the 
conviction in the Circuit Court of Copiah County, 
Mississippi, of Graham Floyd for first offense DUI. 
 
P2. On April 24, 1997, Graham Floyd was operating his 
vintage red 1966 Ford Mustang convertible in an easterly 
direction along Highway 27 within the City of Crystal 
Springs, Mississippi, when he was stopped by members of 
the Crystal Springs Police Department and subsequently 
arrested for driving under the influence. Floyd was tried and 
convicted by the Municipal Court of Crystal Springs, 
Mississippi,  [**2]  for DUI, first offense, on May 15, 1997. 
 
P3. Floyd then appealed the conviction to the Circuit Court 
of Copiah County, Mississippi. Circuit Judge Lamar 
Pickard conducted a de novo bench trial and found Floyd 
guilty of DUI, first offense, in violation of Miss. Code Ann. 
§  63-11-30(1)(a) (Supp. 1998). Floyd was sentenced to pay 
a fine of $ 500.00 plus State assessments in the amount of $ 
172.00, and was taxed with all costs of the appeal to the 
circuit court. Floyd now appeals the conviction to this 
Court. 

STATEMENT OF FACTS 

 
P4. Officer Gerome Leflore of the Crystal Springs Police 
Department was off duty when a citizen approached him at 
a gas station on Mississippi Highway 27 on April 24, 1997, 
and reported to him that there was a person in an antique 
model, red Mustang convertible driving at a high rate of 
speed in a reckless manner headed into town on Highway 
51. Because Officer Leflore was not on duty at the time, he 
called the Crystal Springs Police Department and relayed 
the information to the dispatcher. Officer Leflore testified 
that the citizen who reported the incident, David Rogers, 
had given Leflore information and complaints in the past. 
 
P5.  [**3]  The police dispatcher radioed the information to 
Officer Chris Palmer, who proceeded to the intersection of 
Highway 51 and Highway 27 in Crystal Springs, where he 
intercepted a vehicle matching the description given by the 
dispatcher. When Officer Palmer began following the 
Mustang, there was a vehicle between Officer Palmer's 
patrol car and the Mustang, and Officer Palmer testified that 
he did not see the driver of the Mustang violate any traffic 
laws. As soon as Officer Palmer could safely pass the 
vehicle, he pulled the Mustang to the side of the road. 
 
P6. Officer Palmer testified that he asked the driver, 
Graham Floyd, for his license. Officer Palmer stated that 
the top was down on the convertible, and he noticed a glass 
on the middle console of the vehicle and an opened bottle 
of a white substance labeled "vodka" on the passenger side. 
 
P7. Officer Palmer testified that he asked Floyd to step 
from the vehicle, and that, when Floyd did so, he staggered, 
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and Officer Palmer had to step between Floyd and the 
highway to keep Floyd safely out of the highway. Officer 
Palmer stated that Floyd told him he had had a few drinks at 
the County Line beer joint and was drinking some [**4]  on 
the way home. Officer Palmer also testified that Floyd's 
speech was "really slurred," and that Floyd muttered and 
talked loudly. Officer Palmer stated that Floyd tried to fix 
his pants leg and almost fell. 
 
P8. Officer Palmer testified that Floyd had a knot on his 
head that was bleeding a little, apparently from a fight 
Floyd had been engaged in earlier that evening. Palmer 
stated that he asked Floyd several times whether Floyd 
wanted to see a doctor, but that Floyd refused medical 
assistance. 
 
 [*113]  P9. Officer Palmer then thought it necessary to 
transport Floyd to the police department for the intoxilizer 
test, so he handcuffed Floyd and drove him to the police 
station. At the station, Officer Palmer told Floyd he had the 
right to refuse the test and explained the consequences of 
refusal. At that time, Floyd asked to use the telephone to 
call his attorney. Officer Palmer testified that, upon Floyd's 
request, he gave Floyd the nearest telephone available, 
which was only five feet from where the two were sitting. 
Officer Palmer did not leave the room while Floyd called 
his attorney. Floyd told his attorney on the phone that he 
had had a few drinks. Subsequent to the telephone [**5]  
conversation, Floyd refused to take the intoxilizer test. 
 
P10. Floyd was tried and convicted by the Municipal Court 
of Crystal Springs, Mississippi, for DUI, first offense, on 
May 15, 1997. Floyd then appealed the conviction to the 
Circuit Court of Copiah County, Mississippi. Circuit Judge 
Lamar Pickard conducted a de novo bench trial and found 
Floyd guilty of DUI, first offense, in violation of Miss. 
Code Ann. §  63-11-30(1)(a) (Supp. 1998). At trial, Floyd's 
counsel objected to the introduction of the telephone 
conversation and moved to dismiss for lack of probable 
cause to stop Floyd's vehicle. Judge Pickard reserved ruling 
on the objection regarding the telephone conversation, and 
never issued a final ruling to that objection. Judge Pickard 
overruled the motion to dismiss, and stated that there was 
probable cause to stop the vehicle. From this ruling, Floyd 
appeals, raising the following issues: 
 
 I. WHETHER A POLICE OFFICER HAS THE 
LAWFUL AUTHORITY TO STOP A VEHICLE 
WHEN THE OFFICER DID NOT OBSERVE ANY 
MOTOR VIOLATIONS OR SUSPICIOUS DRIVING, 
YET RECEIVED SPECIFIC INFORMATION FROM 
A THIRD PARTY WARNING THAT THE DRIVER 
WAS OPERATING THE VEHICLE IN A RECKLESS 
MANNER.  [**6]   

II. WHETHER INCRIMINATING STATEMENTS 
MADE BY A SUSPECT DURING A TELEPHONE 
CONVERSATION WITH HIS ATTORNEY MAY BE 

USED AGAINST THE DEFENDANT WHEN THE 
CONVERSATION TOOK PLACE IN THE 
PRESENCE OF A POLICE OFFICER AND AFTER 
THE DEFENDANT HAD BEEN PLACED IN 
CUSTODY. 

STANDARD OF REVIEW 

 
P11. This Court must utilize a separate standard of review 
for each of the two issues raised by Floyd. First, [HN1] 
determinations of reasonable suspicion and probable cause 
should be reviewed de novo on appeal.  Ornelas v. United 
States, 517 U.S. 690, 699, 116 S. Ct. 1657, 1663, 134 L. Ed. 
2d 911 (1996). This Court should take care both to review 
findings of historical fact only for clear error and to give 
due weight to inferences drawn from those facts by resident 
judges and local law enforcement officers. Id. Thus, this 
Court is restricted to a de novo review of the trial judge's 
findings using the applicable "substantial evidence"/"clearly 
erroneous" standard.  McNeal v. State, 617 So. 2d 999, 
1007 (Miss. 1993) (citing  Hansen v. State, 592 So. 2d 114 
(Miss.1991)). 
 
P12. Second, this Court has held that "the [HN2] standard 
[**7]  of review regarding admission [or exclusion] of 
evidence is abuse of discretion."  Thompson Mach. 
Commerce Corp. v. Wallace, 687 So. 2d 149, 152 (Miss. 
1997). Where error involves the admission or exclusion of 
evidence, this Court will not reverse unless the error 
adversely affects a substantial right of a party."  In re 
Estate of Mask, 703 So. 2d 852, 859 (Miss. 1997);  Terrain 
Enters., Inc. v. Mockbee, 654 So. 2d 1122, 1131 (Miss. 
1995). 

 [*114]  DISCUSSION 

 
 I. WHETHER A POLICE OFFICER HAS THE 
LAWFUL AUTHORITY TO STOP A VEHICLE 
WHEN THE OFFICER DID NOT OBSERVE ANY 
MOTOR VIOLATIONS OR SUSPICIOUS DRIVING, 
YET RECEIVED SPECIFIC INFORMATION FROM 
A THIRD PARTY WARNING THAT THE DRIVER 
WAS OPERATING THE VEHICLE IN A RECKLESS 
MANNER. 
 
P13. Floyd argues that the power of a law enforcement 
officer to perform an investigatory stop without a warrant is 
limited to those instances when a misdemeanor or felony is 
committed in the presence of the officer or when the officer 
reasonably believes that the suspect is involved in a felony. 
Thus, Floyd contends that because reckless driving is a 
misdemeanor and because [**8]  Officer Palmer did not 
personally observe Floyd driving in a reckless manner, the 
stop performed by Officer Palmer was unlawful as a 
violation of the Fourth Amendment's prohibition against 
unreasonable search and seizure. 
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P14. [HN3] The Fourth Amendment to the United States 
Constitution and Article 3, Section 23 of the Mississippi 
Constitution contain almost identical language expressing a 
person's right to be secure from unreasonable searches and 
seizures. The prohibition against unreasonable searches and 
seizures "applies to seizures of the person, including brief 
investigatory stops such as the stop of a vehicle."  United 
States v. Cortez, 449 U.S. 411, 417, 101 S. Ct. 690, 694, 66 
L. Ed. 2d 621 (1981). See also Davis v. Mississippi, 394 
U.S. 721, 89 S. Ct. 1394, 22 L. Ed. 2d 676 (1969);  Terry v. 
Ohio, 392 U.S. 1, 16-19, 88 S. Ct. 1868, 1877, 20 L. Ed. 2d 
889 (1968). 
 
P15. [HN4] By statute in Mississippi, a law enforcement 
officer may arrest, without a warrant, a suspect for a 
misdemeanor when the misdemeanor was committed in the 
officer's presence. Miss. Code Ann. §  99-3-7(1) (Supp. 
1999). However, the statute permits [**9]  an officer to 
arrest a suspect for a felony where the officer has 
reasonable ground to believe the person to be arrested 
committed a felony, even though not committed in the 
officer's presence. 
 
P16. The constitutional requirements for an investigative 
stop and detention are less stringent than those for an arrest. 
This Court has recognized that [HN5] "given reasonable 
circumstances an officer may stop and detain a person to 
resolve an ambiguous situation without having sufficient 
knowledge to justify an arrest," that is, on less information 
than is constitutionally required for probable cause to arrest.  
Singletary v. State, 318 So. 2d 873, 876 (Miss. 1975). See 
also McCray v. State, 486 So. 2d 1247, 1249 (Miss. 1986). 
Such an investigative stop of a suspect may be made so 
long as an officer has "a reasonable suspicion, grounded in 
specific and articulable facts, that a person they encounter 
was involved in or is wanted in connection with a felony...."  
McCray, 486 So. 2d at 1249 (quoting  United States v. 
Hensley, 469 U.S. 221, 229, 105 S. Ct. 675, 680, 83 L. Ed. 
2d 604, 612 (1985)), or as [**10]  long as the officers have 
"some objective manifestation that the person stopped is, or 
is about to be engaged in criminal activity."  McCray, 486 
So. 2d at 1249-50 (quoting Cortez, 449 U.S. at 417, 101 S. 
Ct. at 695). 
 
P17. The United States Supreme Court approved this 
investigatory procedure in  Terry v. Ohio, 392 U.S. 1, 88 S. 
Ct. 1868, 20 L. Ed. 2d 889 (1968), and  [HN6]  Adams v. 
Williams, 407 U.S. 143, 92 S. Ct. 1921, 32 L. Ed. 2d 612 
(1972).  In determining whether there exists the requisite 
"reasonable suspicion, grounded in specific and articulable 
facts," the court must consider whether, taking into account 
the totality of the circumstances, the detaining officers had 
a "particularized and objective basis for suspecting the 
particular person stopped of criminal activity."  Cortez, 449 
U.S. at 417-18, 101 S. Ct. at 694-95 (citing  [*115]   Brown 
v. Texas, 443 U.S. 47, 51, 99 S. Ct. 2637, 2640, 61 L. Ed. 
2d 357 (1979)).  

 
P18. As this Court noted in Singletary, the United States 
Supreme Court has "unequivocably settled the question 
[**11]  of the lawfulness of an investigative stop where 
there is no probable cause to arrest if the officer acts 
reasonably."  Singletary, 318 So. 2d at 877. 
 
The test is thus one of reasonableness, and neither this 
Court nor the United States Supreme Court has articulated a 
concrete rule to determine what circumstances justify an 
investigatory stop.  Green v. State, 348 So. 2d 428, 429 
(Miss. 1977). The question is approached on a case-by-case 
basis. Id.  The United States Supreme Court has stated that, 
[HN7] as a general rule, "the decision to stop an automobile 
is reasonable where the police have probable cause to 
believe that a traffic violation has occurred."  Whren v. 
United States, 517 U.S. 806, 810, 116 S. Ct. 1769, 1772, 
135 L. Ed. 2d 89 (1996) (citing  Delaware v. Prouse, 440 
U.S. 648, 659, 99 S. Ct. 1391, 1399, 59 L. Ed. 2d 660 
(1979);  Pennsylvania v. Mimms, 434 U.S. 106, 109, 98 S. 
Ct. 330, 332, 54 L. Ed. 2d 331 (1977)). 
 
P19. Floyd argues that an investigative stop is lawful only 
where the officer has observed the suspect committing a 
misdemeanor or reasonably [**12]  believes the person to 
have committed a felony. Floyd contends that because an 
officer could not lawfully arrest a suspect without a warrant 
where the misdemeanor was committed outside the officer's 
presence, the investigative stop of a misdemeanor suspect 
violates the Fourth Amendment where the misdemeanor 
occurred outside the officer's presence. The State 
distinguishes between the standard of reasonable suspicion 
required for an investigative stop and the misdemeanor / 
felony distinction made by Miss. Code Ann. §  99-3-7 in 
determining probable cause to arrest. 
 
P20. For this argument, Floyd cites to the following 
language found in  Floyd v. State, 500 So. 2d 989 (Miss. 
1986): 

An investigative stop may be made even where 
officials have no probable cause to make an arrest as long 
as they have "a reasonable suspicion, grounded in specific 
and articulable facts, that a person they encounter was 
involved or is wanted in connection with a completed 
felony ... or 'some objective manifestation that the person 
stopped is, or is about to be engaged in criminal activity.'"  

 
 Floyd, 500 So. 2d at 992 (quoting  McCray v. State, 486 
So. 2d at 1249-50). [**13]  The defendant in Floyd was 
suspected of drug trafficking. The highway patrol put out a 
bulletin on the defendant's vehicle. The defendant was 
subsequently spotted by a trooper and pulled over. The 
trooper first arrested the defendant, then smelled marijuana 
when he leaned inside the car. The trooper then opened the 
trunk and discovered bales of marijuana. On appeal, this 
Court stated that the trooper lacked both the reasonable 
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suspicion of criminal activity required to make the stop as 
well as the probable cause required to arrest the defendant.  
Floyd, 500 So. 2d at 993 n.1. The trooper lacked reasonable 
suspicion to make the stop because he was told only to be 
on the lookout for the defendant's vehicle and to advise 
headquarters if he stopped the vehicle. The trooper had no 
idea why the defendant was wanted. The trooper lacked 
probable cause to make the arrest because the arrest 
preceded the discovery of the marijuana, and the scant 
information given to the officer was not enough to amount 
to probable cause. 
 
P21. The above quoted language which is urged by Floyd in 
this case was first utilized by this Court in  McCray v. 
State, 486 So. 2d 1247 (Miss. 1986). [**14]  Like Floyd, 
McCray involved a suspected felony, not a traffic violation. 
In McCray, officers observed certain characteristics of the 
often-used drug courier profile in determining that the 
defendant was likely involved in drug trafficking. Officers 
stopped the defendant in an airport terminal. A drug-
detecting dog reacted positively to the suitcase belonging to 
the defendant. The defendant was asked to accompany the  
[*116]  officers to the airport police office where the 
defendant consented to a search of his bags. This Court held 
that even if the initial stop of the defendant exceeded the 
scope of the investigative search and thus amounted to a 
seizure, the officers had probable cause to do so.  McCray, 
486 So. 2d at 1250. 
 
P22. Floyd also cites to  Haddox v. State, 636 So. 2d 1229 
(Miss. 1994), another drug trafficking case which, again, 
cites Floyd for the requirement that to make an 
investigative stop, an officer needs only a reasonable 
suspicion that the suspect is involved in a felony.  Haddox, 
636 So. 2d at 1233. In Haddox, a law enforcement [**15]  
officer received information from a confidential informant 
that the defendants, two sisters, were to be driving into 
Marion County with a large amount of marijuana. The 
officer pulled over the vehicle driven by the sisters, and, 
upon not seeing any contraband in plain view, informed the 
sisters that they would have to wait while a search warrant 
was obtained. On appeal, the sisters argued that the 
detention amounted to an arrest and that the officer did not 
have probable cause to detain them. The Court held that the 
detention, which lasted only five to ten minutes, did not 
amount to an arrest, but was within the purview of the 
investigative stop, and that, at the time of the stop, there 
was no reasonable belief that the stop would turn into a 
more permanent detainment, i.e. a full arrest.  Id. at 1237. 
As in both Floyd and McCray, this Court was not called 
upon in Haddox to make the felony/misdemeanor 
distinction, and the stop was unrelated to any traffic 
offense. 
 
P23. Examining only the language of Floyd, McCray and 
Haddox containing the statement that to make an 
investigative stop, an [**16]  officer needs only a 

reasonable suspicion that the suspect is involved in a 
felony, it would seem, at first blush, that Floyd's argument 
that Officer Palmer could not lawfully stop him for a traffic 
violation which did not occur in Officer Palmer's presence 
is correct. Nevertheless, this argument is misplaced. 
 
P24. First, the language argued by Floyd from Floyd, 
McCray, and Haddox allows an officer to make an 
investigative stop where the traffic violation did not occur 
in his presence. Again, that language reads: 

[HN8] An investigative stop may be made even where 
officials have no probable cause to make an arrest as long 
as they have 'a reasonable suspicion, grounded on specific 
and articulable facts, that a person they encounter was 
involved or is wanted in connection with a completed 
felony ... or some objective manifestation that the person 
stopped is, or is about to be engaged in criminal activity.' 

 
 Floyd, 500 So. 2d at 992 (quoting  McCray, 486 So. 2d at 
1249-50) (emphasis added). As Floyd points out, traffic 
violations are misdemeanors, and misdemeanors are, 
technically speaking, "criminal activity" [**17]  in that 
misdemeanors, like felonies, are crimes. Therefore, the very 
language urged by Floyd allows an officer to stop a suspect 
so long has he has a reasonable suspicion of any "criminal 
activity." 
 
P25. Second, Floyd takes the language relied upon out of 
context. The facts of neither Floyd, McCray, nor Haddox 
stand for the proposition for which Floyd cites those cases. 
The defendants in all three cases were suspected of 
felonies; thus, this Court was not faced with making a 
felony/misdemeanor distinction in any of cases cited by 
Floyd. The quoted language relied upon by Floyd is found 
either in cases like the three discussed above in which the 
investigative stop was made for purposes wholly unrelated 
to a traffic violation or in cases in which the suspect was 
stopped initially for a traffic violation, but where the 
suspect was detained for something unrelated to the traffic 
violation. See, e.g.,  Chapman v. State, 284 So. 2d 525 
(Miss. 1973) (defendant was stopped for speeding and was 
detained because she and her companions fit the description 
of the persons who had recently robbed a grocery  [*117]  
store)  [**18]  . This Court has never applied the language 
relied upon by Floyd to simply a stop made for purposes of 
investigating a possible traffic violation. 
 
P26. Third, applying the felony/misdemeanor distinction in 
traffic violation cases would require law enforcement 
officials to ignore communications of other officials 
warning of drivers who may be impaired, ill, reckless, or 
dangerous to the public unless the officer has probable 
cause to arrest. The State urges this Court to recognize the 
common sense rule enunciated by the Maryland Court of 
Special Appeals in  State v. Alexander, 124 Md. App. 258, 
721 A.2d 275 (Md. Ct. Spec. App. 1998): 
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"When police cross a threshold not in their criminal 
investigatory capacity, but as a part of their community 
caretaking function, it is clear that the standard for 
assessing the Fourth Amendment propriety of such conduct 
is whether they possessed a reasonable basis for doing what 
they did .... The question is whether there were reasonable 
grounds to believe that some kind of an emergency existed, 
that is, whether there was evidence which would lead a 
prudent and reasonable official to see the need to act ....  
[**19]  " 

 
 Id. at 284 (holding that marijuana discovered in plain view 
was admissible where police entered a residence without a 
warrant to investigate a potential breaking and entering and 
to determine whether there were any victims). The Fifth 
Circuit has recognized a similar rule, cited by this Court in  
Singletary v. State, 318 So. 2d 873, 876 (Miss. 1975): "The 
local policeman ... is also in a very real sense a guardian of 
the public peace and he has a duty in the course of his work 
to be alert for suspicious circumstances, and, provided that 
he acts within constitutional limits, to investigate whenever 
such circumstances indicate to him that he should do so."  
United States v. West, 460 F.2d 374, 375-76 (5th Cir. 
1972).  
 
P27. The United States Supreme Court has noted that 
determining the reasonableness of a detention less intrusive 
than a traditional arrest depends "on a balance between the 
public interest and the individual's right to personal security 
free from arbitrary interference by law officers."  Brown v. 
Texas, 443 U.S. at 50, 99 S. Ct. at 2640 (quoting  
Pennsylvania v. Mimms, 434 U.S. at 109, 98 S. Ct. at 332). 
[**20]  "Consideration of the constitutionality of seizures 
involves a weighing of the gravity of the public concerns 
served by the seizure, the degree to which the seizure 
advances the public interest, and the severity of the 
interference with individual liberty."  Brown v. Texas, 443 
U.S. at 50-51, 99 S. Ct. at 2640. Returning to the case at 
bar, there was no reason to believe, at the time Officer 
Palmer stopped Floyd, that the short detention would turn 
into a more permanent detention, that is, an arrest for DUI. 
Officer Palmer merely investigated a complaint received 
from the dispatcher regarding a reckless driver. The public 
concern served by the seizure is evident - a reckless driver 
poses a mortal danger to others. There exists in such a 
situation an absolute necessity for immediate investigatory 
activity. The severity of interference with individual liberty 
was minimal - Floyd was required to pull over to the side of 
the road. Officer Palmer had a duty to investigate the 
detailed complaint given to the police department 
concerning a driver who may have been ill, impaired, 
reckless or dangerous to the public. To cling to a rule which 
would prevent a police officer [**21]  from investigating a 
reported complaint of reckless driving would thwart a 
significant public interest in preventing the mortal danger 
presented by such driving. 
 

P28. The felony/misdemeanor distinction cited in the cases 
urged by Floyd is not the correct test by which to evaluate 
whether an investigative stop is reasonable. The question is 
not whether a driver is suspected of a felony or 
misdemeanor, but whether a law enforcement officer acts 
reasonably in stopping a vehicle to investigate a complaint 
short of arrest. This  [*118]  Court stated in  Singletary, 318 
So. 2d at 876: 

Police activity in preventing crime, detecting 
violations, making identifications, and in apprehending 
criminals may be divided into three types of action: ... (2) 
Investigative stop and temporary detention: [HN9] To stop 
and temporarily detain is not an arrest, and the cases hold 
that given reasonable circumstances an officer may stop and 
detain a person to resolve an ambiguous situation without 
having sufficient knowledge to justify an arrest .... 

 
P29. Though Floyd argues otherwise, the circumstances 
under which Officer Palmer stopped Floyd were clearly 
reasonable, and Floyd [**22]  clearly had "reasonable 
suspicion, grounded on specific and articulable facts" as 
required by this Court in  Floyd, 500 So. 2d at 992. Floyd 
argues that the stop was unreasonable because Officer 
Palmer received a dispatch based on a complaint from a 
third party. 
 
P30. [HN10] Reasonable cause for an investigatory stop 
may be based on an officer's personal observation or on an 
informant's tip if it bears indicia of reliability.  [HN11]  
Adams v. Williams, 407 U.S. at 147, 92 S. Ct. at 1924. 
Reasonable suspicion is dependent upon both the content of 
the information possessed by the detaining officer as well 
as its degree of reliability.  Alabama v. White, 496 U.S. 
325, 330, 110 S. Ct. 2412, 2416, 110 L. Ed. 2d 301 (1990). 
Both factors - quantity and quality - are considered in the 
"totality of the circumstances." Id. Here, Officer Palmer 
received a very specific description of Floyd's vehicle, the 
precise location of the car, and information regarding 
exactly what was complained of, that is, reckless driving at 
a high rate of speed. The report came to Officer Palmer 
over his radio from the dispatcher. Officer Leflore testified 
[**23]  that the complaint came from a named source who 
had given him information in the past. This was certainly 
enough to satisfy both the quantity and quality 
requirements. 
 
P31. A case from the Texas Court of Appeals is precisely 
on point. In  State v. Sailo, 910 S.W.2d 184 (Tex. App. 
1995), while police officers were making a traffic stop, a 
private citizen drove up and informed police officers that he 
had seen a possible drunk driver approaching the scene. The 
informant described the suspect as driving a small, white 
Toyota pickup truck and stated that the vehicle was 
approaching the officers. The informant drove off before 
the officers could take down the informant's name. The 
officers stopped the vehicle described by the informant 
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even though neither had seen the vehicle commit any traffic 
violations. The driver was eventually arrested after failing 
field sobriety tests. 
 
P32. The driver argued on appeal that the investigative stop 
was unlawful because the information provided by the 
unidentified informant was not an adequate ground for the 
officers to form a reasonable suspicion that criminal activity 
was occurring. The court noted that a tip by an [**24]  
unnamed informant of undisclosed reliability standing alone 
will rarely establish the requisite level of suspicion 
necessary to justify an investigative detention, and that 
"there must be some further indicia of reliability, some 
additional facts from which a police officer may reasonably 
conclude that the tip is reliable and a detention is justified."  
Id. at 188 (citing White, 496 U.S. at 329, 110 S. Ct. at 
2415-16). The Sailo court held, that the informant's 
complaint contained the requisite indicia of reliability, 
citing Justice (then Judge) Kennedy's statement in the Ninth 
Circuit Court of Appeals case,  [HN12]  United States v. 
Sierra-Hernandez, 581 F.2d 760 (9th Cir. 1978): 

A citizen who confronts an officer in person to advise 
the officer that a designated individual present on the scene 
is committing a specific crime should be given serious 
attention and great weight by the officer. ... A person who is 
not connected with the police or who is not a paid 
informant is inherently trustworthy  [*119]  when he 
advises the police a crime is being committed. 

 
 Sailo, 910 S.W.2d at 188 [**25]  (citing Sierra-
Hernandez, 581 F.2d at 763). The Sailo court also 
discussed  Illinois v. Gates, 462 U.S. 213, 103 S. Ct. 2317, 
76 L. Ed. 2d 527 (1983), in which the Supreme Court stated 
that a detailed description of the wrongdoing, along with a 
statement that the event was observed firsthand, entitles an 
informant's tip greater weight than might otherwise be the 
case. Sailo at 189. The court in Sailo thus determined that, 
in the totality of the circumstances, the investigative stop of 
the defendant was justified. Cases with like facts and result 
are  State v. Melanson, 140 N.H. 199, 665 A.2d 338 (N.H. 
1995) (unknown caller's report that provided a specific 
description of a car whose driver was thought to be 
intoxicated, knowledge of its exact location at the time, and 
specific information of its movements, reasonably 
supported the conclusion, for the purpose of determining 
whether officer had reasonable suspicion to stop vehicle, 
that the basis of the caller's knowledge was his personal 
observation of vehicle), and  Commonwealth v. Janiak, 
368 Pa. Super. 626, 534 A.2d 833 (Pa. Super. Ct. 1987) 
[**26]  (investigatory stop of a vehicle based on radio 
broadcast that intoxicated individual was driving vehicle in 
vicinity was proper; vehicle was the only vehicle on road 
that it was reported to be proceeding from).  
 
P33. As in Sailo, the information given by the informant to 
Officer Leflore was neither vague as to the type of criminal 

activity nor imprecise as to the kind of crime being 
committed. The informant also described the suspect's 
location with some particularity. Furthermore, the name of 
the informant in the case at hand was known by Officer 
Leflore, and Leflore had received complaints from the 
informant in the past. No evidence is present in the record 
which should have caused Officer Leflore to doubt the 
reliability or good faith of the informant. Officer Leflore 
immediately telephoned the dispatcher, and the same 
information was relayed to Officer Palmer. There was no 
link in the chain of communication which was or should 
have appeared to be unreliable to Officer Palmer. Officer 
Palmer confirmed that a vehicle was located where the 
informant had indicated and matching the description given. 
In light of the totality of the circumstances, the investigative 
[**27]  stop was justified. 
 
 II. WHETHER INCRIMINATING STATEMENTS 
MADE BY A SUSPECT DURING A TELEPHONE 
CONVERSATION WITH HIS ATTORNEY MAY BE 
USED AGAINST THE DEFENDANT WHEN THE 
CONVERSATION TOOK PLACE IN THE 
PRESENCE OF A POLICE OFFICER AND AFTER 
THE DEFENDANT HAD BEEN PLACED IN 
CUSTODY. 
 
P34. Floyd argues that his Fifth and Sixth Amendment 
rights to counsel were violated by Officer Palmer's 
remaining within hearing distance of Floyd's telephone 
conversation with his attorney and the subsequent use at 
trial of statements made during that conversation. Floyd's 
counsel objected to the use of the telephone conversation at 
trial, but on the grounds that the statements were 
confidential and thus protected by attorney-client privilege. 
To this objection, counsel for City of Crystal Springs 
replied that the communication was not confidential where 
Floyd was aware of the presence of Officer Palmer at the 
time the statements were made. The trial judge stated that 
he would take the objection under consideration and 
directed the witness, Officer Palmer, to answer the 
prosecution's questions regarding the telephone 
conversation. Officer Palmer testified that during the 
telephone conversation [**28]  Floyd stated, "yes, I've had 
a few drinks" and that after Floyd hung up the telephone, he 
stated to Officer Palmer that he did not want to take the 
intoxilizer test. No ruling was ever made regarding the 
objection, and Floyd's counsel never raised the question  
[*120]  again to the trial court. Floyd now raises the 
objection on appeal, apparently abandoning the 
confidentiality argument and arguing, instead, that the use 
of the statements at trial violated Floyd's right to counsel. 
 
P35. Floyd's argument is procedurally barred. Floyd 
abandoned his objection when he failed to require the trial 
judge to issue a ruling on the objection. The State submits 
that this Court should apply its holding in  Rushing v. 
State, 711 So. 2d 450 (Miss. 1998), to the issue at hand. In 
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that case, the defendant was convicted of uttering a forged 
prescription. The defendant had several prior convictions 
for forged prescriptions, and, prior to trial, the defense 
attorney filed a motion in limine seeking to exclude from 
evidence any mention of prior bad acts or convictions. The 
trial court never ruled on the motion, and the defendant 
attempted to raise her objection on appeal. This Court 
stated:  [**29]   

There is nothing in the record to indicate whether the 
motion was ruled on by the court. It is well-established that 
"it is the responsibility of the movant to obtain a ruling 
from the court on motions filed by him and failure to do so 
constitutes a waiver of same."  Martin v. State, 354 So. 2d 
1114, 1119 (Miss. 1978)(citing Grant v. Planters' Bank, 5 
Miss. 326 (1840)).... Thus, we do not hold the trial court in 
error for not ruling on the motion. 

 
 711 So. 2d at 456. See also Wright v. State, 540 So. 2d 1, 4 
(Miss. 1989). 
 
P36. This principle applies to obtaining rulings on 
objections as well as on motions. This Court has held that 
[HN13] it is the duty of the objecting party to obtain a 
ruling by the trial court on objections, and that if the record 
includes no ruling by the trial court, the objections are 
waived for purposes of appeal.  Cole v. State, 525 So. 2d 
365, 369 (Miss. 1987) (citing  Hemmingway v. State, 483 
So. 2d 1335 (Miss.1986);  Cummings v. State, 465 So. 2d 
993 (Miss.1985)).  
 
P37. Furthermore, any error in admitting the statement 
[**30]  from the telephone conversation is harmless. The 
proof of impairment offered by the State was so 
overwhelming that any such error was harmless. This Court 
has explained that an error is harmless when it is apparent 
on the face of the record that a fair-minded jury could not 
have arrived at a verdict other than that of guilty.  Forrest v. 
State, 335 So. 2d 900, 903 (Miss. 1976). 
 
P38. The evidence of Floyd's impairment is so 
overwhelming that a fair minded jury (or, here, a judge in a 
bench trial) could have arrived at no verdict other than to 
find Floyd guilty. Officer Palmer testified, and Floyd does 
not contradict, that at the time he stopped Floyd's vehicle, 
Floyd stated that he had been to the County Line beer joint 
where, by Floyd's own admission, he had been drinking. 
Floyd also told Officer Palmer that he had been drinking on 
the way home. There was an opened bottle of vodka, one-
fourth of which was missing, on the passenger seat of 
Floyd's car and a glass on the console of the car. When 
Floyd exited the vehicle, he staggered, almost fell into the 
highway, could not stand properly, almost fell over when he 
tried to fix his pants leg, and spoke [**31]  with slurred 
speech, alternating between mumbling and loud speech. 
 

P39. Additionally, the only statement from the telephone 
conversation testified to by Officer Palmer was Floyd's 
statement, "Yes, I've had a few drinks." Floyd had already 
told Officer Palmer, when Officer Palmer pulled Floyd's car 
to the side of the road, that he had been to the County Line 
beer joint where he had been drinking and that he had been 
drinking on the way home. The statement from the 
telephone conversation was merely cumulative and is, 
therefore, harmless.  

CONCLUSION 

 
P40. This Court affirms the trial court's conviction of 
Graham Floyd for DUI, first offense. The issues raised by 
Graham on appeal are without merit.  
 
 [*121]  P41. Floyd's argument that Officer Palmer could 
not lawfully stop his vehicle because Officer Palmer did not 
personally observe the reckless driving is without merit. 
Officer Palmer had a reasonable suspicion, grounded on 
specific and articulable facts that Floyd had been driving 
recklessly. Floyd's argument that his constitutional right to 
counsel was violated is procedurally barred. Further, any 
error in admitting Floyd's statements from the telephone 
[**32]  conversation was harmless, given the abundance of 
evidence of Floyd's impairment presented to the trial court 
and given Floyd's prior statements to Officer Palmer 
regarding the fact that he had been drinking. 
 
P42. Therefore, this Court affirms Graham's conviction and 
the judgment of the Copiah County Circuit Court. 
 
P43. CONVICTION OF DRIVING UNDER THE 
INFLUENCE OF INTOXICATING LIQUOR AND 
SENTENCED TO PAY A FINE OF $ 672.00 
AFFIRMED. 

PRATHER, C.J., PITTMAN, P.J., BANKS, 
MILLS, WALLER AND COBB, JJ., CONCUR. 
McRAE, J., DISSENTS WITH SEPARATE WRITTEN 
OPINION JOINED BY SULLIVAN, P.J.  

 
DISSENTBY: 
McRAE  
 
DISSENT: 
 

McRAE, JUSTICE, DISSENTING: 
 

P44. The majority writes that the information provided by a 
third party that Floyd was speeding and driving recklessly 
was sufficient to justify a Terry investigative stop. Terry v. 
Ohio, as the majority notes, allows police to make an 
investigatory stop if the officer has a reasonable suspicion 
that a person has committed or may be committing a crime.  
Terry v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889 
(1968). However, because it cannot be said that one who is 
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speeding and/or driving recklessly [**33]  is likely to be 
engaging in any crime other than speeding and/or driving 
recklessly, n1 and one cannot investigate the crime of 
speeding and/or driving recklessly by stopping the alleged 
violator, allowing police to conduct an investigative stop 
under these circumstances stretches the concept of a Terry 
stop too far. Indeed, because the driver who commits no 
infractions while driving probably does not exist, n2 the 
majority's opinion gives police carte blanche to search 
almost every driver on the road. Moreover, the officer in 
this case, although he was able to maneuver his vehicle 
behind the car behind Floyd, never observed Floyd speed or 
drive recklessly. Thus, the obvious conclusion is that the 
informant's information which formed the basis for the 
alleged Terry stop was not reliable since no speeding or 
reckless driving occurred within the officer's presence. If 
the information forming the basis of the stop is not reliable, 
the information cannot support a warrantless search. Barton 
v. State, 328 So. 2d 353, 354 (Miss. 1976). 
 

n1 Speeding and or other traffic infractions 
alone do not generally provide a reasonable 
suspicion that the offender is guilty of driving while 
intoxicated. See, e.g.  State v. Carver, 577 N.W.2d 
245 (Minn.Ct.App. 1998) (speeding and parking 
vehicle diagonally were not sufficient indicia of 
intoxication to provide probable cause to arrest 
defendant for DUI and petty misdemeanor speeding 
did not provide sufficient probable cause to arrest 
defendant for DUI);  State v. Rutherford, 160 Ore. 
App. 343, 981 P.2d 386 (Or.Ct.App. 1999) (state 
trooper did not have subjective probable cause to 
believe that defendant was driving under the 
influence of intoxicants before he administered field 
sobriety after stopping defendant for speeding and 
driving carelessly).  [**34]   

n2 Even a minimally competent police officer 
can follow a car long enough to observe some minor 
traffic infraction if he is looking for a pretext to stop 
the vehicle. While we certainly do not endorse this 
practice, we would be foolish not to recognize that it 
happens.  People v. Uribe, 12 Cal. App. 4th 1432, 
16 Cal. Rptr. 2d 127, 129 (1993) (unsafe lane 
change);  King v. State, 839 S.W.2d 709 
(Mo.Ct.App. 1992).  

 
P45. The Fourth Amendment to the United States 
Constitution prohibits both unreasonable searches and 
seizures. Just as a search must be commensurate with the 
information which forms the basis for  [*122]  the search 
(e.g., the police cannot search for a stolen television in a 
pocketbook), n3 so, too, should a stop be commensurate 
with its objective. Indeed, this is exactly what the United 
States Supreme Court held in Terry -- an investigative 
detention is permissible only if (1) "the officer's action was 
justified at its inception," and (2) "it was reasonably 

related in scope to the circumstances which justified the 
interference in the first place." [**35]   Terry, 392 U.S. at 
20, 88 S. Ct. 1868 (emphasis added). If speeding and/or 
reckless driving is an indication of no crime other than 
speeding and/or reckless driving, an investigative stop of a 
driver alleged to have been speeding and/or driving 
recklessly is pointless inasmuch as the stop terminates all 
evidence of the crime. If the officer has not observed the 
driver speeding and/or driving recklessly, stopping the 
driver is not going to aid his investigation. 
 

n3 See, e.g., Cupp v. Murphy, 412 U.S. 291, 
295, 93 S. Ct. 2000, 2003, 36 L. Ed. 2d 900 (1973);  
Ferrell v. State, 649 So. 2d 831, 833 (Miss. 1995) 
(police could not examine contents of matchbox in a 
search for weapons incidental to arrest of driver). 

 
P46. If the police had themselves observed Floyd violating 
traffic ordinances, they could have stopped him and seized 
him long enough to process a citation. The fact that he was 
observed violating traffic ordinances, however, does not 
[**36]  ipso facto, give police probable cause to make an 
investigative stop. In other words, speeding and driving 
recklessly are not evidence that the driver is likely to be 
committing other crimes. 
 
P47. What is lacking here is any reasonable suspicion that 
Floyd, seen speeding by another motorist, was likely to be 
engaging in any criminal activity other than speeding 
and/or driving recklessly. As a practical matter, stopping a 
driver to investigate whether he might have been speeding 
defies all common sense. Because stopping the driver 
actually pretermits all evidence that the driver might be 
speeding, it cannot be said that the stop and search are 
"reasonably related in scope to the circumstances [alleged 
speeding] which justified the interference in the first place."  
Terry, 392 U.S. at 20, 88 S. Ct. at 1868. 
 
P48. In  Knowles v. Iowa, 525 U.S. 113, 119 S. Ct. 484, 
488, 142 L. Ed. 2d 492 (1998), the United States Supreme 
Court reversed a conviction for possession of drugs which 
had been found in a search incident to a traffic citation. 
There was no justification for a search of the car where 
once the speeder was stopped, "all [**37]  the evidence 
necessary to prosecute that offense had been obtained. No 
further evidence of excessive speed was going to be found 
either on the person of the offender or in the passenger 
compartment of the car."  Knowles, 119 S. Ct. at 488.   
 
P49. The majority argues that "applying the 
felony/misdemeanor distinction in traffic violation cases 
would require law enforcement officials to ignore 
communications of other officials warning of drivers who 
may be impaired, ill, reckless, or dangerous to the public 
unless the officer has probable cause to arrest." This is 
hardly the great concern the majority would have us 
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believe. If an officer is given a report of an impaired driver, 
he needs only to follow the driver a short distance to 
determine for himself whether the driver is impaired. Since 
the officer would have to apprehend the vehicle to stop the 
car anyway, it should demand no extra effort to require the 
officer to verify for himself that the suspected bad driver is 
a bad driver in reality. 
 
P50. The majority's opinion in this case does more than just 
make bad law; it threatens the very freedoms upon which 

this nation was founded. The idea that police [**38]  
officers may stop citizens for no reason other than that they 
might have been speeding is specious. The majority, it 
seems, would have one give up all right to be free from 
government intrusion once  [*123]  he enters his 
automobile. I, for one, cannot agree, and, thus, I dissent. 
 
SULLIVAN, P.J., JOINS THIS OPINION.  
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June 10, 1992, DECIDED  
 
PRIOR HISTORY: 
 [**1]  Appeal No. 1215 from Judgment dated 
SEPTEMBER 12, 1988, ALFRED G. NICOLS, JR. 
RULING JUDGE, Madison County Circuit Court  
 
DISPOSITION: 
Affirmed.   
 
LexisNexis(TM) HEADNOTES - Core Concepts  
 
Civil Procedure > Appeals > Appellate Jurisdiction > State 
Court Review 
[HN1] Once an appeal is before the Supreme Court of 
Mississippi under Miss. Code Ann. §  11-51-81 (1972), it is 
before the court for all purposes. The court's jurisdiction 
extends to "appeals," which are entire cases, and not merely 
isolated or discrete issues therein. On the other hand, it is a 
fair interpretation of the statute that, within the court's 
discretion, it may decline to consider non-constitutional 
issues and restrict its review to issues of general importance 
in the administration of justice, or to protect a party from 
substantial and irreparable injury. 
 
Criminal Law & Procedure > Arrests > Warrantless 
Arrest 
[HN2] The familiar provisions of Miss. Code Ann. §  99-3-7 
(1972) implement the constitutional guarantee: An officer 
or private person may arrest any person without warrant, for 
a breach of the peace threatened or attempted in his 
presence. 
 
Criminal Law & Procedure > Arrests > Warrantless 
Arrest 
[HN3] Miss. Unif. Crim. Rules Cir. Ct. Prac. 1.02 provides: 
An officer may arrest any person without a warrant for 
breach of the peace, including those threatened or 
attempted, committed in the presence of an officer. 
 
Criminal Law & Procedure > Arrests > Warrantless 
Arrest 
[HN4] Misdemeanors are breaches of the peace, and Miss. 
Code Ann. §  99-3-7 (1972), Miss. Unif. Crim. Rules Cir. 
Ct. Prac. 1.02 empower officers to make arrests of persons 
who commit misdemeanors in their presence. 
 
Criminal Law & Procedure > Arrests > Warrantless 
Arrest 

[HN5] The better view of the law authorizes the arrest of a 
person for driving while intoxicated in certain 
circumstances even though the officer first discovers the 
offender after the vehicle has come to rest. 
 
Criminal Law & Procedure > Arrests > Warrantless 
Arrest 
[HN6] To be legal, the warrantless arrest does not have to 
have been on the charge ultimately brought. 
 
Criminal Law & Procedure > Discovery & Inspection > 
Subpoenas 
[HN7] Miss. Const. art. 3, §  26 provides that an accused of 
right may have compulsory process for obtaining witnesses 
in his favor, but this does not mean he may subpoena 
anybody or anything as he pleases. He must show the 
evidence sought would arguably be "in his favor." Before 
the Supreme Court of Mississippi may reverse, it must find 
that the accused at some point provided a proper predicate 
for admissibility. That the trial court may in its discretion 
have enforced a subpoena is no reason why the Supreme 
Court of Mississippi must reverse for its failure to do so. 
 
Criminal Law & Procedure > Evidence > Scientific 
Evidence > Blood Alcohol 
[HN8] As the report of an intoxilyzer test is a powerful 
weapon in the hand of the prosecution, the accused is 
entitled to a fair and reasonable opportunity to confront and 
rebut it. 
 
Evidence > Witnesses > Expert Testimony 
[HN9] If scientific, technical, or other specialized 
knowledge will assist the trier of fact to understand the 
evidence or to determine a fact in issue, a witness qualified 
as an expert by knowledge, skill, experience, training, or 
education, may testify thereto in the form of an opinion or 
otherwise. Miss. R. Evid. 702. 
 
Evidence > Witnesses > Expert Testimony 
[HN10] The facts or data in the particular case upon which 
an expert bases an opinion or inference may be those 
perceived by or made known to him at or before the 
hearing. If of a type reasonably relied upon by experts in 
the particular field in forming opinions or inferences upon 
the subject, the facts or data need not be admissible in 
evidence. Miss. R. Evid. 703. 
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Evidence > Procedural Considerations > Rulings on 
Evidence 
[HN11] The rules on expert testimony import discretion, 
and where the trial court applies the correct legal standards, 
the Supreme Court of Mississippi will not reverse absent an 
abuse of discretion. That the trial court may have admitted 
the testimony packs no punch, as discretion by definition 
suggests at least two courses the court may have pursued 
without reversal. 
 
Evidence > Witnesses > Expert Testimony 
[HN12] Miss. R. Evid. 702 prescribes no freefloating test of 
expertise. Before a witness' "knowledge" is such that it may 
assist the trier of fact to understand the evidence, it is only 
common sense that the witness must possess expertise on 
the particular issue.  
 
COUNSEL: 
FOR APPELLANT - Minor F. Buchanan, Jackson, MS.  
FOR APPELLEE - Steven H. Smith, Jackson, MS; Richard 
B. Schwartz, SCHWARTZ & ASSOCIATES, Jackson, MS;  
 
JUDGES: 
LEE, ROBERTSON, PITTMAN, HAWKINS, LEE, 
PRATHER, SULLIVAN, BANKS, MCRAE  
 
OPINIONBY: 
FOR THE COURT; ROBERTSON  
 
OPINION: 
 
 [*324]  TROBERTSON, JUSTICE, FOR THE 
COURT:  

I.  

This appeal arises from a conviction for driving under 
the influence of intoxicating liquors and presents important 
questions regarding our law's procedural response to the 
menace of drunk driving. Defendant attacks with vigor the 
use of an intoxilyzer to test his sobriety and provide 
evidence against him.  We have considered defendant's 
points with care and find none requiring reversal.  

II.  

A.  

On December 12, 1986, Kenneth W. Goforth, age 
twenty-nine, had been on a business trip to Senatobia, 
Mississippi.  Goforth lives in Ridgeland and was employed 
as an insurance sales representative.  Upon returning to the 
Jackson area, Goforth went to his home in Ridgeland for a 
time and then drove to the 1001 Restaurant and Lounge on 
County Line Road, where he planned to meet [**2]  a 
business acquaintance.  Goforth arrived at the lounge at 
9:30 or 9:45 p.m., but his friend never appeared.  While 
there, he says he consumed two brandies and left to go 
home about midnight.  

Goforth says that he got into his 1975 280Z automobile 
and drove easterly down County Line Road to the 
intersection of Old Canton Road.  

 
I was going to take a left onto (Old Canton Road) and I 
went way too wide  [*325]  and there's a drop-off, if you all 
have ever been on there, there's a drop-off about like this 
and the front wheels went into the mud and I gave it some 
gas hoping it would come back out, but the car would not 
come back over the thing, it hit the mud and slapped up 
against the wall. 
  
 
He said he was traveling about 30 to 35 miles per hour, and 
the road was wet.  

After his car came to a stop, Goforth got out and found 
he was stuck in the mud, "like that Yazoo clay stuff" -- very 
sticky.  Two men came up and sought to extricate Goforth 
from his mess.  A few minutes later, Officer William R. 
Grissett with the Ridgeland Police Department pulled up, 
and the civilian Samaritans took their leave.  Grissett asked 
Goforth whether he had been drinking, and Goforth told 
him about the two [**3]  drinks.  

Officer Grissett has a different view.  He was on patrol 
the night of December 12, 1986, when he came upon the 
motor vehicle accident on Old Canton Road.  He noticed 
the car was sitting on top of one roadway sign, and two or 
three others had been knocked down.  Grissett found 
Goforth unstable on his feet, with a strong smell of alcohol 
about him, that he was slurring his speech, and his eyes 
were dilated.  In short, Grissett thought Goforth was drunk.  

Sergeant James Stepp, also with the Ridgeland Police 
Department, appeared at the accident scene shortly after 
Grissett talked with Goforth.  Officers Grissett and Stepp 
arrested Goforth -- the charge, driving under the influence 
of intoxicating liquors -- and proceeded to handcuff Goforth 
and take him into custody.  Part of the reason for 
handcuffing Goforth was to make sure he did not take 
anything by mouth for twenty minutes before the 
intoxilyzer test was given.  

Officer Kenneth David Craft, an RPD dispatcher, 
administered the intoxilyzer test to Goforth that night. The 
test was timed at 1:20 a.m., twenty minutes after Officer 
Grissett called in that he was enroute to the station with 
Goforth.  Craft followed normal testing [**4]  procedures, 
and found Goforth to have .25 blood alcohol level.  

B.  

On February 5, 1987, Goforth stood trial in the 
Municipal Court of the City of Ridgeland, Mississippi, on a 
charge of driving under the influence of intoxicating 
liquors, Miss. Code Ann. §  63-11-30, et seq., and was 
found guilty.  Goforth appealed to the County Court of 
Madison County, Mississippi, which, on June 10-11, 1987, 
afforded him a trial de novo which again resulted in a 
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judgment of guilt.  Goforth then appealed to the Circuit 
Court of Madison County, where, on September 12, 1988, 
the County Court judgment was affirmed.  

Invoking the procedures set forth in Miss. Code Ann. §  
11-51-81 (1972), Goforth represented to the Circuit Court 
that his case necessarily presented constitutional questions 
and that he should be allowed an appeal to the Supreme 
Court of Mississippi.  On October 10, 1988, the Circuit 
Court entered an order certifying "that a constitutional 
question does in fact exist for determination by the 
Supreme Court of the State of Mississippi."  

Goforth now presents his appeal to this Court.  

III.  

Our jurisdiction is a function of statute, and because 
this case originated in the Municipal  [**5]  Court of the 
City of Ridgeland, we may not hear it unless  

 
a constitutional question be necessarily involved and then 
only upon the allowance of the appeal by the circuit judge. 
... 
  
 
Miss. Code Ann. §  11-51-81 (1972).  Of late we have 
reiterated that we take seriously these jurisdictional 
restrictions.  See, e.g., Green v. City of Clinton, 588 So.2d 
842 (Miss. 1991); Sumrall v. City of Jackson, 576 So.2d 
1259 (Miss. 1991); Jones v. City of Meridian, 552 So.2d 
820 (Miss. 1989); Barrett v. State, 491 So.2d 833 (Miss. 
1986); Alt v. City of Biloxi, 397 So.2d 897 (Miss. 1981).  

 [*326]  Goforth's appeal presents questions whether 
his rights under Miss. Const. Art. 3, §  23 (1890), were 
offended when Officers Grissett and Stepp seized him and 
arrested him without a warrant and whether the trial court 
denied his right to compulsory process, Miss. Const. Art. 3, 
§  26 (1890), when it quashed his subpoena duces tecum for 
the intoxilyzer machine. The City of Ridgeland makes no 
challenge to our jurisdiction, nor to the certificate of the 
Circuit Court.  We proceed.  

[HN1] Once an appeal is before us [**6]  under 
Section 11-51-81, it is here for all purposes.  Our 
jurisdiction extends to "appeals," which are entire cases, 
and not merely isolated or discrete issues therein.  On the 
other hand, we think it a fair interpretation of the statute 
that, within our discretion, we may decline to consider non-
constitutional issues and restrict our review to issues of 
general importance in the administration of justice, or to 
protect a party from substantial and irreparable injury.  See 
Jones v. City of Meridian, 552 So.2d 820, 825 (Miss. 1989) 
(considering and adjudging non-constitutional issues).  

IV.  

Goforth argues that the trial court erred when it 
received into evidence the result of the intoxilyzer test, 
reflecting .25 percent by weight of volume of alcohol in his 

blood.  He grounds his point on the claim his arrest 
contravened his right to be secure from unreasonable 
seizure, citing Miss. Const. Art. 3, §  23 (1890).  The test is 
said to have been the tainted fruit of the arrest.  

Goforth's principal charge that his arrest was illegal, 
however, emanates from [HN2] the familiar provisions of 
Miss. Code Ann. §  99-3-7 (1972), implementing the 
constitutional guarantee:  

 
An  [**7]  officer or private person may arrest any person 
without warrant, for ... a breach of the peace threatened or 
attempted in his presence. 
  
 
He relies as well upon [HN3] Rule 1.02, 
Miss.Unif.Crim.R.Cir.Ct.Prac. (1982), which provides:  
 
An officer may arrest any person without a warrant ... for ... 
breach of the peace, including those threatened or 
attempted, committed in the presence of an officer. 
  
 
It is well settled that [HN4] misdemeanors are breaches of 
the peace, and these rules empower officers to make arrests 
of persons who commit misdemeanors in their presence.  
Goforth's argument is that Officer Grissett did not observe 
him driving and, in consequence, had no authority to arrest 
him sans a warrant.  

 Williams v. State, 434 So.2d 1340, 1344 (Miss. 1983), 
speaks to the point.  A deputy sheriff found the defendant 
under the wheel of a car at the scene of an accident and 
observed substantial indicia of drunk driving and placed the 
defendant under arrest. On appeal, we recognized that 
[HN5] the better view of the law  

 
authorizes the arrest of a person for driving while 
intoxicated in certain circumstances even though the officer 
first discovers the offender [**8]  after the vehicle has come 
to rest. 
  
 
 Williams v. State, 434 So.2d at 1344; see also, Jones v. 
State, 461 So.2d 686, 695 (Miss. 1984), and Gregg v. State, 
374 So.2d 1301 (Miss. 1979). Significantly, Goforth 
admitted to Officer Grissett he had been driving the 
automobile.  Williams, 434 So.2d at 1344. Beyond this, 
Goforth was publicly intoxicated in the presence of Officers 
Grissett and Stepp and, as well, of the two men who had 
first stopped to help.  Miss. Code Ann. §  97-29-47 (1972); 
Gregg, 374 So.2d at 1303. [HN6] To be legal, the 
warrantless arrest does not have to have been on the charge 
ultimately brought.  Jones, 461 So.2d at 695; State for Use 
of Kelley v. Yearwood, 204 Miss. 181, 194, 37 So.2d 174, 
176 (1948).  
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On the record presented, Goforth's arrest and seizure 
were legal.  No taint attaches to the subsequent intoxilyzer 
test.  

V.  

Substantial portions of the transcript of proceedings 
reflect Goforth's attack on the intoxilyzer machine 
employed by the City of Ridgeland law enforcement 
authorities.   [*327]  Goforth has struggled [**9]  mightily 
throughout to prove that its report of a .25 blood alcohol 
level was, in a word, unreliable.  As a part of his attack, 
Goforth sought to produce the intoxilyzer machine into 
court and to conduct a demonstration.  The trial court 
denied this request, largely on grounds of untimeliness, but 
Goforth presses the point on appeal, arguing violation of his 
right under Miss. Const. Art. 3, §  26 (1890), to be 
confronted by the witnesses against him and to have 
compulsory process for obtaining witnesses in his favor.  

Seven days before trial, Goforth caused to be issued for 
Chief of Police Harold Acy a subpoena duces tecum 
requiring him to bring the intoxilyzer machine to court for 
Goforth's trial.  The City moved to quash the subpoena. n1 
The trial court granted the motion but ordered the City to 
allow Goforth the opportunity to run a test in the police 
station where the intoxilyzer machine was situated.  Much 
of the dispute at trial centered on the dangers of damage to 
the machine if it were taken from the police station, the 
inconvenience to the City in that officers would not be able 
to use it while it was at court.  The trial court also found 
Goforth had failed to show the test [**10]  he proposed 
would substantially replicate the circumstances of the 
evening of December 12-13, 1986.  

 

n1 In civil cases such subpoenas ordinarily 
must be served ten days before they are returnable.  
Rule 45(b)(3), Miss.R.Civ.P.  Though cited below, 
the rule has no per se relevance in today's 
misdemeanor criminal prosecution.  See Rule 4.11, 
Miss.Unif.Crim.R.Cir.Ct.Prac. (1979); and Rule 
1.00, Miss.Unif.Crim.R.Co.Ct.Prac. (1985). 

 
  

We approach this issue with care.  [HN7] Section 26 of 
our Constitution provides that an accused of right may have 
compulsory process for obtaining witnesses in his favor, but 
this does not mean he may subpoena anybody or anything 
as he pleases.  He must show the evidence sought would 
arguably be "in his favor." Before we may reverse, we must 
find that the accused at some point provided a proper 
predicate for admissibility.  Cf.  Heidel v. State, 587 So.2d 
835, 845-46 (Miss. 1991); West v. State, 553 So.2d 8, 20-21 
(Miss. 1989). That the trial court  [**11]  may in its 
discretion have enforced the subpoena is no reason why we 
must reverse for its failure to do so.  

[HN8] As the report of an intoxilyzer test is a powerful 
weapon in the hand of the prosecution, the accused is 
entitled to a fair and reasonable opportunity to confront and 
rebut it.  The record does not reflect Goforth was denied 
this opportunity.  It is certainly clear that Goforth wanted 
the machine brought to the courthouse.  On the other hand, 
he has provided us nothing in this record which shows that 
he and his expert witness would have been unable to do 
what they needed to do in order properly to defend the case 
by examining and testing the machine at the police station. 
He certainly made no showing he could reproduce the 
conditions of the night in question, nor offer relevant 
evidence that might have aided his cause.  Moreover, the 
trial judge was hardly out of bounds in considering that 
moving the machine to the courthouse would be 
substantially disruptive and inconvenient to the City of 
Ridgeland law enforcement authorities.  

On the present record, we find that the Circuit Court 
was within its discretionary authority n2 in the premises.  
We note that Goforth could have  [**12]  gone to the police 
station during the noon recess or overnight on June 10 and 
made his examination or test of the machine. He made no 
request for additional time or for a continuance.  

 

n2 See Section VI, infra. 

 
  

VI.  

Finally, Goforth urges that the Court erred when it 
refused to allow his expert witness, Eric Rommerdale, to 
give his opinion regarding the impact of a four-tooth 
temporary partial bridge in Goforth's mouth upon the 
intoxilyzer test.  

Rommerdale is Chief of Laboratory Technology at the 
University of Mississippi School of Dentistry, and qualified 
as an expert witness regarding the property of bridges and 
the manner of fit of temporary bridges in the mouth. He has 
national  [*328]  certification in complete dentures, removal 
of partial dentures, and in crowns and bridges. He was 
accepted as an expert witness in the tendered field, although 
he has no degree in biology, chemistry, or forensic science.  

The context of Rommerdale's proffered testimony was 
that Goforth had a temporary partial bridge on his front 
[**13]  four teeth at the time in question, and he sought to 
elicit an expert opinion from Rommerdale that residual 
brandy could have been in Goforth's mouth at the time of 
the intoxilyzer test and could have distorted the test results.  
Finally, the following exchange took place:  

 
Q.  Based on your knowledge, based on your teaching that 
you have received and based on your research in the field, 
and based on your work experience, Mr. Rommerdale, and I 
am going to give you a factual situation, a hypothetical 
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situation, do you have an opinion as to whether or not 
residual alcohol would be in the mouth within an hour after 
consumption if a man were wearing a temporary partial 
bridge in his mouth?  
 
BY MR. SMITH:  
 
Objection, Your Honor, he is not qualified to render that 
opinion.  
 
BY MR. BUCHANAN:  
 
Your Honor, he testified that he is familiar with the 
properties and veracity of all of materials, plus the fit and 
the fact that it traps fluid and liquids between the gums and 
the bridge.  
 
BY THE COURT:  
 
I'm going to sustain the objection to the question in the 
fashion in which it was asked.  
 
MR. BUCHANAN CONTINUES DIRECT 
EXAMINATION:  

Q.  Let me give you a factual [**14]  hypothetical 
situation.  A man has a drink of brandy. Within one hour he 
is tested for having alcohol in his bloodstream.  At the time 
he had that drink of brandy, he had a four-tooth temporary 
partial bridge on his front four teeth in his mouth at the time 
he had his drink of brandy and at the time he took the test.  
Based on your experience, on your training, taking that 
hypothetical situation as a fact, do you have an opinion to a 
reasonable scientific certainty as to whether or not it is 
probable that there was residual alcohol in that man's mouth 
when that test was taken?  

 
BY MR. SMITH:  
 
Same objection, Your Honor.  
 
BY THE COURT:  
 
I'm going to sustain the objection.  
 
...  
BY THE COURT:  
 
I am sustaining the objection of the prosecutor regarding 
the qualification of Mr. Rommerdale to render an expert 
opinion based upon the question asked of the witness. 
  

Goforth then proceeded to make a proffer for the 
record, wherein Rommerdale testified that it was possible 
for the dental partial to capture alcohol. He further testified 
that it was reasonable for a drop of alcohol to have been 
trapped behind the denture.  

This Court has promulgated rules of evidence [**15]  
for the governance of trials, and in today's context, these 
rules provide:  

 
[HN9] If scientific, technical, or other specialized 
knowledge will assist the trier of fact to understand the 
evidence or to determine a fact in issue, a witness qualified 
as an expert by knowledge, skill, experience, training, or 
education, may testify thereto in the form of an opinion or 
otherwise. 
  
 
Rule 702, Miss.R.Ev.; and  
 
[HN10] The facts or data in the particular case upon which 
an expert bases an opinion or inference may be those 
perceived by or made known to him at or before the 
hearing.  If of a type reasonably relied upon by experts in 
the particular field in forming opinions or inferences upon 
the subject, the facts or data need not be admissible in 
evidence. 
  
 
Rule 703, Miss.R.Ev.  

We admonish that our trial courts take care that one 
who offers opinion testimony "really is an expert in the 
particular field at issue." Hall v. Hilbun, 466 So.2d 856, 875  
[*329]  (Miss. 1985). Still, the rules hardly admit a regimen 
of mechanical application.  [HN11] They import discretion, 
and we have repeatedly emphasized that, where the trial 
court applies the correct legal standards, we will not reverse 
[**16]  absent an abuse of discretion.  See, e.g., Thornhill v. 
State, 561 So.2d 1025, 1032-33 (Miss. 1989); Wyeth 
Laboratories, Inc. v. Fortenberry, 530 So.2d 688, 690 
(Miss. 1988); May v. State, 524 So.2d 957, 963 (Miss. 
1988); Detroit Marine Engineering v. McRee, 510 So.2d 
462, 467 (Miss. 1987); Hooten v. State, 492 So.2d 948, 950-
51 (Miss. 1986) (Hawkins, J., dissenting).  That the trial 
court may have admitted the testimony packs no punch, as 
discretion by definition suggests at least two courses the 
court may have pursued without reversal.  Morrow v. 
Morrow, 591 So.2d 829, 832 (Miss. 1991); Jackson v. State, 
551 So.2d 132, 139 (Miss. 1989); Burkett v. Burkett, 537 
So.2d 443, 446 (Miss. 1989).  

[HN12] Rule 702 prescribes no freefloating test of 
expertise.  Before a witness' "knowledge" is such that it 
may "assist the trier of fact to understand the evidence," it is 
only common sense that the witness must possess expertise 
on the particular issue.  The question here is not whether 
Rommerdale was an expert in the making of dental 
appliances,  [**17]  but whether he had an specialized 
knowledge regarding the rather technical question of 
whether a partial bridge such as Goforth had in his mouth 
could affect the results of the intoxilyzer test.  Moreover, 
before a qualified expert's opinion may be received, it must 
rise above mere speculation.  Fowler v. State, 566 So.2d 
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1194 (Miss. 1990). What, and all, Rommerdale stated in 
Goforth's out-of-the-presence-of-a-jury proffer was that, 
hypothetically, the temporary bridge could have trapped 
residual alcohol. Rommerdale would merely answer that 
this was a "reasonable" hypothesis.  

Under the circumstances, we consider that the trial 
court was within its discretionary authority when it 
sustained the objection.  Expert testimony should be made 
of sterner stuff.  

VII.  

Goforth tenders no further issues that merit either 
discussion or reversal.  See Saucier v. State, 562 So.2d 
1238, 1246-47 (Miss. 1990); Morea v. State, 329 So.2d 527 
(Miss. 1976).  

CONVICTION OF DRIVING UNDER THE 
INFLUENCE AND SENTENCE OF TWENTY-FOUR 
HOURS IN CUSTODY OF THE MADISON COUNTY 
SHERIFF'S DEPARTMENT, AFFIRMED, WITH THE 
SUSPENSION OF SAID TWENTY-FOUR HOUR [**18]  
PERIOD OF INCARCERATION TO BE CONTINGENT 
UPON PROMPT PAYMENT OF THE FINE IMPOSED 
AND ALL COURT COSTS AND ASSESSMENTS AND 
SATISFACTORY COMPLETION OF THE MISSISSIPPI 
ALCOHOL SAFETY AND EDUCATION PROGRAM.  

ROY NOBLE LEE, C.J., HAWKINS, P.J., DAN M. 
LEE, P.J., PRATHER, SULLIVAN, PITTMAN, AND 
BANKS, JJ., CONCUR.  McRAE, J., DISSENTS WITH 
WRITTEN OPINION TO FOLLOW.   

 
DISSENTBY: 
MCRAE  
 
DISSENT: 
 

MCRAE, JUSTICE, DISSENTING: - June 17, 1992, 
Decided 

That an individual may combine driving and drinking 
without causing serious bodily harm to another does not 
condone the practice.  Drunk driving leads to often tragic 
consequences; it also carries with it serious ramifications 
for anyone so charged.  Therefore, when an individual is 
charged with driving under the influence of an intoxicating 
liquor, whether as a misdemeanor or as a felony, he should 
be entitled to the same rights and protection as one charged 
with any other crime. Accordingly, I dissent from the 
majority opinion which affirms the conviction of Kenneth 
Goforth.  

Although Goforth admitted to police that he was 
driving his automobile at the time he overshot a turn and 
became mired in mud, I disagree with the majority's 
contention that the alleged offense, driving while 
intoxicated, happened in the "presence" of an officer or 
private person so as satisfy the requirements of Miss.  Code 
Ann.  §  99-3-7, which authorizes arrests for a misdemeanor  
[*330]  without a warrant.  In Williams v. State, 434 So. 2d 
1340, 1344 (Miss.  1983), we stated that "the basis for the 
requirement that the offense be committed [**19]  in the 
presence of the arrestor is to avoid mistake." 

What did the arresting officer observe when he arrived 
at the scene of Goforth's mishap?  Officer William R.  
Grissett testified that he saw two men attempting to 
extricate Goforth's sports car from the mud. He stated that 
Goforth was "unstable on his feet," that he smelled of 
alcohol, that his speech was slurred and that his pupils were 
dilated.  Notably, he testified that he did not guestion the 
two Good Samaritans.  Officer Ken Craft, who later 
administered the intoxilyzer test on Goforth testified that he 
noticed nothing unusual about his speech, walk or smell.  

The majority relies on Williams to support its findings 
that there were sufficient indicia of drunk driving to find 
that Goforth had committed a misdemeanor in the presence 
of the arresting officers.  However, the officers in Williams 
observed far more than slurred speech, the smell of alcohol, 
unsteady footing on muddy ground and an admission that 
the defendant had been driving the vehicle in question.  One 
man was dead.  Williams was sitting on the floor of his car, 
under the steering wheel.  Williams, 434 So. 2d at 1344. 
Two eye witnesses,  [**20]  one of whom had been forced 
off the road earlier when William's car was cruising down 
the center of the highway, had observed the vehicle coming 
at them at a high rate of speed.  Id. at 1341-1342. Clearly, 
the arresting officer in Williams was greeted at the scene of 
the accident with circumstances far more clearly indicative 
of drunk driving than in the case sub judice.  

As I read the facts, there was insufficient evidence to 
show that Goforth committed the offense of driving under 
the influence of intoxicating liquor in the presence of the 
arresting officers, as required to make an arrest for a 
misdemeanor without a warrant.  Accordingly, the results of 
the intoxilyzer test should not have been admitted.  

Our drunk driving laws and testing procedures have 
done much to bring to justice countless drivers whose 
reckless abuse of alcohol has led to tragedy.  However, the 
same safeguards provided by our constitution to those 
charged with other crimes should be applicable to those 
arrested for drunk driving, lest injustice result.   
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May 4, 2000, Decided  
 
PRIOR HISTORY: 
 [**1]  COURT FROM WHICH APPEALED: DESOTO 
COUNTY CIRCUIT COURT. DATE OF JUDGMENT: 
05/08/1998. TRIAL JUDGE: HON. GEORGE B. READY.   
 
DISPOSITION: 
REVERSED AND REMANDED.   
 
LexisNexis(TM) HEADNOTES - Core Concepts  
 
Constitutional Law > Search & Seizure > Scope of 
Protection 
[HN1] See U.S. Const. amend. IV. 
 
Constitutional Law > Search & Seizure > Scope of 
Protection 
[HN2] See Miss. Const. art 3, §  23. 
 
Criminal Law & Procedure > Criminal Offenses > 
Vehicular Crimes >  Driving Under the Influence 
[HN3] See Miss. Code Ann. §  63-11-8 (1). 
 
Criminal Law & Procedure > Criminal Offenses > 
Vehicular Crimes >  Driving Under the Influence 
[HN4] Unlike other statutes under Mississippi's Implied 
Consent laws, this Miss. Code Ann. §  63-11-8(1) does not 
require an officer to have probable cause to believe that a 
driver may be intoxicated before said officer can require a 
chemical test. 
 
Criminal Law & Procedure > Criminal Offenses > 
Vehicular Crimes >  Driving Under the Influence 
[HN5] See Miss. Code Ann. §  63-11-5. 
 
Criminal Law & Procedure > Criminal Offenses > 
Vehicular Crimes >  Driving Under the Influence 
[HN6] Miss. Code Ann. §  63-11-7. 
 
Constitutional Law > Search & Seizure > Probable Cause 
Criminal Law & Procedure > Criminal Offenses > 
Vehicular Crimes >  Driving Under the Influence 
[HN7] A search made without warrant and not incident to a 
lawful arrest is not illegal per se, but if the fruits of the 
search are to withstand the exclusionary rule, the search 
must have been predicated on probable cause. The degree 
of intrusion necessary in the taking of a blood sample is 
sufficient to require the presence of probable cause. The 

U.S. Const. amend. IV prohibition against unreasonable 
search and seizure applies when an intrusion into the body--
such as a blood test--is undertaken without a warrant, 
absent an emergency situation. 
 
Criminal Law & Procedure > Criminal Offenses > 
Vehicular Crimes >  Driving Under the Influence 
[HN8] Where the state is justified in requiring a blood test 
to determine the alcoholic content in a suspect's blood, and 
such test has in fact been performed, although for 
diagnostic and not law enforcement purposes, the state is 
entitled to the benefit of the test results. 
 
Criminal Law & Procedure > Appeals > Standards of 
Review > Standards Generally 
[HN9] Admission of evidence is within the discretion of the 
trial judge. That discretion must be exercised within the 
scope of the Mississippi Rules of Evidence and reversal 
will only be had when an abuse of discretion results in 
prejudice to the accused. 
 
Constitutional Law > Procedural Due Process > Self-
Incrimination Privilege 
[HN10] The U.S. Supreme Court has held that a blood test 
was physical or real evidence rather than testimonial 
evidence and therefore was unprotected by the U.S. Const. 
amend. V privilege. This Court has likewise held that the 
State may force a defendant to provide blood, hair and 
saliva samples.  
 
COUNSEL: 
ATTORNEYS FOR APPELLANT: T. K. MOFFETT, 
GEORGE S. WHITTEN, JR.  
 
ATTORNEYS FOR APPELLEE: OFFICE OF THE 
ATTORNEY GENERAL, BY: DEWITT T. ALLRED, III.  
 
DISTRICT ATTORNEY: ROBERT L. WILLIAMS.   
 
JUDGES: 
PRATHER, CHIEF JUSTICE. DIAZ, J., JOINS THIS 
OPINION.   
 
OPINIONBY: 
PRATHER  
 
OPINION: 
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 [*852]   
 
NATURE OF THE CASE: CRIMINAL - FELONY 

EN BANC. 

PRATHER, CHIEF JUSTICE, FOR THE COURT: 

 

INTRODUCTION 

 
P1. The Court is asked to determine the constitutionality of 
Miss. Code Ann. §  63-11-8 (1998), which provides that any 
driver involved in an automobile accident from which a 
fatality occurs shall have his blood drawn and tested for the 
presence of alcohol or drugs, regardless of whether 
probable cause exists to believe that the driver was under 
the influence of alcohol or drugs. 

STATEMENT OF THE CASE 

 
P2. On July 11, 1996, Beverly McDuff was traveling north 
on Highway 61 in DeSoto County when she lost control of 
her Toyota Camry, crossed the center line, and struck an 
on- coming southbound vehicle, a Pontiac 6000. As a result 
of this accident,  [**2]  the driver of the Pontiac was killed, 
and McDuff was injured. 
 
P3. McDuff was treated on the scene by E.M.T. Michael 
Hancock (Hancock), who subsequently transported her to 
the Regional Medical Center in Memphis, TN (hospital). 
Prior to leaving the scene, Hancock was given a blood 
alcohol kit (BAC kit) by a law enforcement officer with 
orders that McDuff's blood be drawn at the hospital for the 
purpose of testing for alcohol and drugs. Hancock did not 
know the name of the officer who gave him the BAC kit or 
for which department he or she worked. The identity of this 
officer has never been ascertained. 
 
P4. Just prior to McDuff being taken to the hospital, Sgt. 
William Williamson (Williamson) of the Mississippi 
Highway Patrol arrived at the scene. Although he did not 
see or talk with McDuff at the scene, he did speak with 
Richard Ramsey (Ramsey), a motorist who had been 
following McDuff for approximately 8 to 9 miles before the 
accident. After McDuff had left the scene, Ramsey 
informed Williamson that he observed McDuff driving in 
an erratic manner prior to the accident. 
 
P5. At the hospital, McDuff was treated by nurse Harry 
Coder (Coder). Hancock gave Coder the BAC kit, [**3]  
and while Coder was "drawing [their] own lab on 
[McDuff]" he filled two (2) tubes from the kit and gave 
them back to Hancock. At this point, McDuff had not been 
placed under arrest. Coder testified that he never told 
McDuff that he was drawing blood pursuant to law 

enforcement orders, and he obviously never obtained her 
consent to do so. 
 
P6. Upon completion of his preliminary investigation, 
Williamson left the scene of the accident and went to the 
hospital. At this point, he had yet to have any contact with 
McDuff. When Williamson arrived at the hospital, he met 
Hancock at the back door of the hospital, and Hancock gave 
him the BAC kit containing the two (2) tubes of McDuff's 
blood. After receiving McDuff's blood, Williamson went 
into the hospital and asked a nurse to draw [*853]  
McDuff's blood again so that he could personally witness 
the act. The nurse refused. Williamson testified that he 
asked for the second blood test for two (2) different 
reasons. One, he felt he had probable cause to believe that 
McDuff had been driving under the influence of alcohol or 
drugs, said belief being based on both Ramsey's statement 
that McDuff had been driving erratically prior to the 
accident,  [**4]  and also on the fact that his investigation 
revealed that McDuff's crossing the center line of the 
highway caused the accident. The trial court ruled that 
Williamson indeed had probable cause to request the 
second test. Additionally, he asked for the second test based 
on §  63-11-8, which mandates that blood be taken from 
any driver involved in a fatal accident, regardless of the 
existence of probable cause to believe that alcohol or drugs 
were involved. Williamson subsequently had the BAC kit 
that he received from Hancock transported to the state 
crime lab for testing. Crime Lab tests showed McDuff's 
blood samples to contain .23% ethyl alcohol, well over the 
legal limit. On November 25, 1996, she was indicted on 
charges of negligently causing death while driving under 
the influence of alcohol (D.U.I.). n1 
 

n1 McDuff was indicted under Miss. Code Ann. 
§  63-11-30 (4). This statute has since been 
amended, and former subsection (4), under which 
McDuff was prosecuted, is now subsection (5) of 
the current §  63-11-30. 

 
 [**5]   
 
P7. At McDuff's trial, over her objection, the Crime Lab 
test results were introduced into evidence. After all the 
evidence was presented, she was convicted, and sentenced 
to a term of ten (10) years imprisonment, with five (5) years 
suspended. McDuff posted a $ 100,000 appeal bond, and 
now appeals her conviction, raising numerous assignments 
of error. This Court will only address two of the issues 
raised by McDuff, as the others are not dispositive on this 
case. 
 
ISSUES 
 
I. Under both the Fourth Amendment to the United 
States Constitution and Article 3, §  23 of the Mississippi 
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Constitution, Miss. Code Ann. §  63-11-8 is null and void 
because it mandates search and seizure absent probable 
cause or consent. 
 
P8. The central issue in this case is the admissibility of the 
blood test evidence. This evidence was collected at the 
direction of an unidentified law enforcement officer at the 
accident scene. McDuff asserts that the officer lacked 
probable cause to require her to be subjected to a 
warrantless blood test. The officer who ordered Hancock to 
have McDuff's blood drawn and tested was never identified, 
and he obviously never testified at trial. Therefore,  [**6]  
the record is void of any probable cause justifying such an 
order. McDuff was not under arrest at the time her blood 
was drawn, nor did she give consent to have her blood 
drawn for law enforcement purposes, nor was a search 
warrant obtained. Therefore, when Coder drew two (2) 
tubes of blood from McDuff in response to the law 
enforcement request as relayed by Hancock, this evidence 
was acquired not incident to a lawful arrest and without 
probable cause or a warrant or her explicit consent. 
Williamson subsequently developed probable cause to 
believe that McDuff may have been intoxicated; however, 
this occurred after McDuff was en route to the hospital with 
orders to have her blood drawn. Armed with the probable 
cause he eventually developed, Williamson unsuccessfully 
attempted to have McDuff's blood drawn again in his 
presence at the hospital. 
 
P9. "[HN1] The right of the people to be secure in their 
persons, houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated..." U.S. Const. 
Amend. IV. "[HN2] The people shall be secure in their 
persons, houses, and possessions, from unreasonable 
seizure or search..." Miss. Const. art 3, §  23 ([HN3] 1890). 
Miss. Code [**7]  Ann. §  63-11-8 (1), titled "Mandatory 
blood test for operators involved in [*854]  fatal accidents" 
states, in relevant part, that "the operator of any motor 
vehicle involved in an accident that results in a death shall 
be tested for the purpose of determining the alcohol content 
or drug content of such operator's blood, breath or urine." 
[HN4] Unlike other statutes under Mississippi's Implied 
Consent laws, this statute does not require an officer to 
have probable cause to believe that a driver may be 
intoxicated before said officer can require a chemical test. 
[HN5] Under §  63-11-5, an officer may test a driver when 
"such officer has reasonable grounds and probable cause to 
believe that the person was driving...while under the 
influence ...". [HN6] Under §  63-11-7, when a driver is 
unconscious, dead, or otherwise incapable of refusing a test 
as the result of an accident, that driver will be subject to a 
blood test "if the arresting officer has reasonable grounds to 
believe the person to have been driving...while under the 
influence..." 
 
P10. [HN7] "A search made without warrant and not 
incident to a lawful arrest is not illegal per se, but if the 

fruits of the search are to withstand the exclusionary [**8]  
rule, the search must have been predicated on probable 
cause."  Hailes v. State, 268 So. 2d 345, 346 (Miss. 1972). 
"The degree of intrusion necessary in the taking of a blood 
sample is sufficient to require the presence of probable 
cause. The Fourth Amendment prohibition against 
unreasonable search and seizure applies when an intrusion 
into the body--such as a blood test--is undertaken without a 
warrant, absent an emergency situation."  Cole v. State, 493 
So. 2d 1333, 1336 (Miss. 1986) (quoting  Schmerber v. 
California, 384 U.S. 757, 770-71, 86 S. Ct. 1826, 1835-36, 
16 L. Ed. 2d 908, 919-20 (1966)). 
 
P11. In Skinner v. Railway Labor Executives' Ass'n, 489 
U.S. 602, 109 S. Ct. 1402, 103 L. Ed. 2d 639 (1989), the 
United States Supreme Court created a "special needs" 
exception to the probable cause requirement. The Court in 
Skinner considered a federal statute requiring railroad 
employees to submit to breath, blood and urine testing in 
certain situations, absent probable cause. The statute was 
found to be constitutional because it furthered the 
government's compelling interest in [**9]  promoting rail 
safety, and because railway employees have a diminished 
expectation of privacy.  Skinner, 489 U.S. at 634, 109 S. 
Ct. at 1422, 103 L. Ed. 2d at 670. 
 
P12. Although the constitutionality of §  63-11-8 has never 
been considered by this Court, several other states have 
considered similar statutes. The Pennsylvania Supreme 
Court, in declining to apply the limited exception set forth 
in Skinner, struck down a statute which provided: 

any person who drives...a motor vehicle in this 
Commonwealth shall be deemed to have given consent to 
one or more chemical tests of breath, blood or urine for the 
purpose of determining the alcohol content of blood or the 
presence of a controlled substance if a police officer has 
reasonable grounds to believe the person to have been 
driving...a motor vehicle which was involved in an accident 
in which the operator or passenger of any vehicle involved 
or a pedestrian required treatment at a medical facility or 
was killed. 

 
 Commonwealth v. Kohl, 532 Pa. 152, 615 A.2d 308 
(1992). That court noted that the underlying purpose of the 
statute was to obtain evidence for use in criminal 
prosecutions,  [**10]  and stated "no matter how 
compelling, however, the Commonwealth's interest in 
securing evidence that a driver is operating a vehicle under 
the influence of alcohol or drugs does not evince a special 
need that would justify departure from the probable cause 
requirements of the Fourth Amendment."  Kohl 532 Pa. at 
164, 615 A.2d at 314. In similar fashion, the Illinois 
Supreme Court struck down a statute providing: 

Any person who drives or is in actual control of a 
motor vehicle upon the public highways of this State shall 
be deemed to have given consent to a breath test using a 
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portable device as approved by the Department of Public 
[*855]  Health or to a chemical test or tests of blood, breath, 
or urine for the purpose of determining the alcohol or other 
drug content of such person's blood if there is probable 
cause to believe that such person was the driver at fault, in 
whole or in part, for a motor vehicle accident which 
resulted in the death or personal injury of any person. 

 
 King v. Ryan, 153 Ill. 2d 449, 607 N.E.2d 154, 180 Ill. 
Dec. 260 (1992). That court held "it is clear that the State 
has a compelling interest in protecting [**11]  its citizens 
from the hazards caused by intoxicated drivers...However, 
[the statute] is also intended to gather evidence for use in a 
criminal proceeding. Because [the statute] is designed to 
further this law enforcement purpose, we do not believe it 
falls within the special needs exception to the probable 
cause requirement."  King, 153 Ill. 2d at 461-462, 607 
N.E.2d at 160, 180 Ill. Dec. at 266. 
 
P13. The State, in its brief, essentially admitted that §  63-
11-8 is unconstitutional when it wrote "appellee 
respectfully asks this Court to hold clearly that evidence 
inadmissible under the probable-cause requirement of the 
Fourth Amendment and Section 23, Mississippi 
Constitution of 1890 is not made admissible by operation of 
§  63-11-8." 
 
P14. The only court found to have upheld a statute which is 
somewhat similar to §  63-11-8 is the Maine Supreme 
Judicial Court, which, in the case of  State v. Roche, 681 
A.2d 472 (Me. 1996) upheld a statute providing in pertinent 
part: 

Each operator of a motor vehicle involved in a motor 
vehicle accident shall submit to and complete a chemical 
test to determine that person's blood-alcohol [**12]  level 
or drug concentration by analysis of the person's blood, 
breath, or urine if there is probable cause to believe that a 
death has occurred or will occur as a result of the 
accident...the result of a test taken pursuant to this 
paragraph is admissible at trial if the court, after reviewing 
all the evidence regardless of whether the evidence was 
gathered prior to, during, or after the administration of the 
test, is satisfied that probable cause exists, independent of 
the test result, to believe that the operator was under the 
influence of intoxication of liquor or drugs or had an 
excessive blood alcohol level. 

 
P15. We find the holdings of the Pennsylvania and Illinois 
Supreme Courts to be persuasive. The Maine Supreme 
Judicial Court's holding in Roche is not relevant to our 
case, as the statute at issue in that case contained a probable 
cause provision, and §  63-11-8 contains no such provision. 
 
P16. Accordingly, we hold that Miss. Code Ann. §  63-11-8 
is unconstitutional, as it requires search and seizure absent 
probable cause. Although the State undoubtedly has a 

significant interest in preventing accidents involving 
alcohol and drugs on its roadways,  [**13]  this statute does 
nothing to further that interest. Miss. Code Ann. §  63-11-8 
is not applicable prior to the occurrence of a serious 
accident; therefore, it is prosecutorial, not preventive in 
nature. Furthermore, the tragic fact that a fatality arises out 
of a motor vehicle accident is in no way, standing alone, an 
indicator that alcohol or drugs were involved. It is not 
overwhelmingly burdensome for an officer to establish 
probable cause to believe that a driver may be under the 
influence of alcohol or drugs (i.e. the smell of alcohol on 
the driver's breath, erratic driving, alcohol containers or 
drug paraphanalia in plain sight in the vehicle, etc.). 
Therefore, it is not necessary to circumvent the 
constitutionally mandated probable cause requirement in 
order to aid law enforcement officials in achieving an 
already achievable burden. 
 
P17. The State cites  Ashley v. State, 423 So. 2d 1311 
(Miss. 1982) for its contention that the introduction of 
McDuff's blood test results at trial was proper even if §  63-
11-8 is unconstitutional. In that case, Ashley rear-ended a 
[*856]  stopped car, causing the death of one of its 
passengers. The officer investigating the accident [**14]  
eventually developed probable cause to believe that Ashley 
was intoxicated. While the officer was still at the accident 
scene, and after Ashley had been transported to the hospital, 
the officer contacted the hospital with instructions to 
perform a blood-alcohol test on Ashley. When the officer 
finally arrived at the hospital, he was informed that a blood 
test had already been performed on Ashley. This test was 
ordered by Ashley's physician for diagnostic purposes, and 
when the test was ordered, this doctor had no knowledge of 
the law enforcement request that such a test be performed. 
The officer did not order another blood test because one had 
already been done, and he knew the results of said test. The 
trial court overruled Ashley's pretrial motion to suppress the 
results of the blood-alcohol test, which showed him to be 
intoxicated at the time of the accident. In reviewing the 
record, this Court found that based on the officer's 
investigation "there existed probable cause for arrest and 
also probable cause to search [Ashley] by requiring him to 
submit to the withdrawal of blood from his body to be 
tested."  Ashley, 423 So. 2d at 1313. This Court upheld 
Ashley's [**15]  conviction, holding that "[HN8] where the 
state is justified in requiring a blood test to determine the 
alcoholic content in a suspect's blood, and such test has in 
fact been performed, although for diagnostic and not law 
enforcement purposes, the state is entitled to the benefit of 
the test results. It would have been unduly repetitive to 
require the officer to have blood withdrawn from [Ashley] a 
second time for testing. This would have required [Ashely] 
to be subjected to another intrusion of his body. Any 
additional tests were unnecessary because one had already 
been performed, and the results were available."  Ashley, 
423 So. 2d at 1314 (emphasis added). 
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P18. The case sub judice, however, is different from 
Ashley. At the point when nurse Coder drew McDuff's 
blood in response to the law enforcement request, the State 
was not "justified in requiring a blood test to determine the 
alcoholic content in [McDuff's] blood." Under Ashley, the 
probable cause that Williamson eventually developed 
entitled him to obtain the blood drawn by the hospital for 
diagnostic purposes (i.e. the blood which Coder drew "for 
[their] own lab [**16]  on [McDuff]"). However, 
Williamson's probable cause did not entitle him to obtain 
the blood drawn specifically as a result of a law 
enforcement request (i.e. the two (2) tubes Hancock gave 
Coder). In other words, his probable cause could not 
retroactively cure the prior unlawful search and seizure 
which occurred when Coder drew the extra two (2) tubes of 
blood. See Isaacks v. State, 350 So. 2d 1340, 1343 (Miss. 
1977). 
 
P19. We hold that the drawing of the two (2) tubes of 
McDuff's blood, done specifically at the request of law 
enforcement, was improper because this was done without 
probable cause, a warrant or consent, and was not incident 
to a lawful arrest. This violated both the Fourth Amendment 
to the United States Constitution and Article 3, §  23 of the 
Mississippi Constitution. Consequently, the trial court 
abused its discretion in allowing the results of the blood test 
into evidence, and in doing so committed reversible error. 
"[HN9] Admission of evidence is within the discretion of 
the trial judge. That discretion must be exercised within the 
scope of the Mississippi Rules of Evidence and reversal 
will only be had when an abuse of discretion results [**17]  
in prejudice to the accused."  Parker v. State, 606 So. 2d 
1132, 1137-38 (Miss. 1992). 
 
II. Miss. Code Ann. §  63-11-8 is invalid because it 
compels a person to give evidence against himself to be 
used to criminally prosecute him, in violation of the 
Fifth Amendment to the United States Constitution and 
Article 3, §  26 of the Mississippi Constitution. 
 
P20. "In Schmerber (citations omitted), [HN10] the U.S. 
Supreme Court upheld a [*857]  state-compelled blood test, 
finding that a blood test was 'physical or real' evidence 
rather than testimonial evidence and therefore was 
unprotected by the Fifth Amendment privilege."  Ricks v. 
State, 611 So. 2d 212, 215-16 (Miss. 1992). This Court has 
likewise held that the State may force a defendant to 
provide blood, hair and saliva samples." Id. (quoting  
Williams v. State, 434 So. 2d 1340, 1344-45 (Miss. 1983)),  
Wesley v. State, 521 So. 2d 1283, 1286 (Miss. 1988). 
Therefore, this assignment of error must fail. 

CONCLUSION 

 
P21. Because McDuff's blood was drawn without probable 
cause, consent, a warrant or incident [**18]  to a lawful 
arrest, the trial court committed reversible error in 

admitting into evidence the results of tests performed on 
that blood. Therefore, the test results were inadmissible, 
and this Court reverses McDuff's conviction for causing the 
death of another while driving under the influence and 
remands the case to the trial court for a new trial. Under 
Ashley, the State may, upon retrial, use the blood drawn 
from McDuff by hospital personnel for diagnostic purposes, 
if this evidence is still available. However, it may not use 
the blood drawn specifically in response to the law 
enforcement request, which was made at the scene of the 
accident without a showing of probable cause. We also hold 
that Miss. Code Ann. §  63-11-8 is unconstitutional, insofar 
as it mandates search and seizure absent probable cause. 
Without a probable cause provision, this statute can not 
pass constitutional muster, and we suggest that the 
Legislature review this statute in light of this decision. 
 
P22. REVERSED AND REMANDED. 

PITTMAN AND BANKS, P.JJ., SMITH, MILLS 
AND COBB JJ., CONCUR. McRAE, J., CONCURS IN 
PART AND DISSENTS IN PART WITH SEPARATE 
WRITTEN OPINION JOINED BY DIAZ, J. WALLER,  
[**19]   J., NOT PARTICIPATING. 

 

McRAE, JUSTICE, CONCURRING IN PART AND 
DISSENTING IN PART: 

 
P23. I agree that Miss. Code Ann. §  63-11-8 (1998) is 
unconstitutional because it does not have a probable cause 
provision and cannot pass constitutional muster. However, I 
would go further to hold that a Mississippi police officer 
may not request blood tests to be performed outside the 
state of Mississippi. Since the majority has refused to 
discuss this issue, I am compelled to do so myself. 
 
P24. In addition, while the majority finds §  63-11-8 
unconstitutional, it errs in holding that upon retrial the 
blood drawn from McDuff by hospital personnel in 
Tennessee for diagnostic purposes may be entered as 
evidence in Mississippi. Both the Tennessee and 
Mississippi (M.R.E. 503) medical privilege comes into play 
and only the patient can waive that privilege. See  Cotton v. 
State, 675 So. 2d 308, 312 (Miss. 1996);  Ashley v. State, 
423 So. 2d 1311, 1315 (Miss. 1982). There is also no 
provision for the State to obtain the medical records outside 
this jurisdiction as the majority so advises the State to do. 
The majority's reliance on  [**20]  Ashley for this 
contention is unfounded. In Ashley, the Court only allowed 
the blood tests taken by hospital personnel into evidence 
once the privilege was waived by the appellant calling his 
doctor to the stand. The Court in Ashley stated: 

We hold that appellant waived the privilege when he 
called Dr. Wiggins to the stand as his own witness and the 
result of the test was elicited from the doctor on cross-
examination without objection from the defendant. 
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In the present case, McDuff has in no way waived this 
privilege. 
 
P25. Even if Miss. Code Ann. §  63-11-8 were 
constitutional, it does not give law enforcement the 
authority to exercise this power out-of-state. Our subpoena 
power in a criminal proceeding does not go beyond our 
state boundaries. 
 
P26. Under certain circumstances, police officers have the 
right to arrest offenders [*858]  in jurisdictions other than 
their own so long as that other territory is within the state 
pursuant to Miss. Code Ann. §  99-3-13 (1994). See also 
McLean v. Mississippi, 96 F.2d 741 (5th Cir. 1938) (the 
functions of the sheriff are confined to his own county 
except when pursuing [**21]  a fleeing offender). Outside 
of the state's boundaries, Mississippi police officers have 
powers no greater than those possessed by any citizens. 
That is, officers may effect a person's arrest where a felony 
had been committed or where a breach of the peace is being 
threatened or attempted, n2 but a citizen may not require a 
person to submit to chemical testing. Therefore, outside the 
state of Mississippi, Mississippi police officers are without 
the authority to require a person to submit to blood alcohol 
testing or order one done. If he orders it done, can the 
officer arrest the person in Tennessee if he refuses? 
 

n2 Miss. Code Ann. §  99-3-7(1)(Supp. 1999); 
see also  Nash v. State, 207 So. 2d 104, 107 (Miss. 
1968) (sheriff who arrested accused outside of his 
jurisdiction on basis that car which struck decedent 
was owned by accused had probable cause to 
believe a felony had been committed, that accused 
was guilty party, and had right to make citizen's 
arrest). 

 
P27. In this case,  [**22]  the officer could have asked 
McDuff to submit to a blood test, and McDuff could have 
either given or withheld her consent. But McDuff was never 
consulted as to whether she consented to have an analysis 
of her blood alcohol content performed. Therefore, the 
results should have been suppressed since the officer did 
not have the authority to require her to submit to blood 
alcohol testing outside of Mississippi. 
 

P28. At common law, a police officer outside his 
jurisdiction does not act in his official capacity and has no 
official authority to arrest.  Perry v. State, 303 Ark. 100, 
794 S.W.2d 141 (Ark. 1990);  People v. Vigil, 729 P.2d 360, 
365-66 (Colo. 1986); State v. Hodgson, 57 Del. 383, 200 
A.2d 567 (Del. Super. Ct. 1964);  People v. LaFontaine, 92 
N.Y.2d 470, 705 N.E.2d 663, 682 N.Y.S.2d 671 (N.Y. 1998); 
Commonwealth v. England, 474 Pa. 1, 375 A.2d 1292 (Pa. 
1977);  State v. Hart, 149 Vt. 104, 539 A.2d 551 (Vt. 1987); 
State v. Slawek, 114 Wis. 2d 332, 338 N.W.2d 120 (Wis. Ct. 
App.1983); 5 Am.Jur.2d Arrest §  50, at 742-43;  [**23]  4 
Wharton's Criminal Law and Procedure §  1614, at 277 (R. 
Anderson ed.1957). He has only the power to make a 
citizen's arrest.  State v. O'Kelly, 211 N.W.2d 589, 595 
(Iowa 1973);  State v. Bickham, 404 So. 2d 929, 932 (La. 
1981); Restatement (Second) Torts, §  121, cmt. a (1965). 
A police officer outside his territory, then, may exercise 
authority beyond that of a citizen only where there is 
explicit legislation allowing him to do so. As there is no 
such legislation in this state, the results of the blood alcohol 
test performed on McDuff without her consent should have 
been suppressed. 
 
P29. For these reasons, I concur with the holding that Miss. 
Code Ann. §  63-11-8 is unconstitutional. However, I 
dissent from the majority's failure to hold, or even discuss, 
that Mississippi law enforcement cannot require blood 
testing be done outside the state of Mississippi. 
 
P30. The majority is also misguided in holding that the 
blood drawn by hospital personnel in Tennessee can be 
used in a second trial pursuant to Ashley. The blood test 
results of the defendant in Ashley were not admitted into 
evidence through statute,  [**24]  but instead because the 
defendant called the doctor to the stand, thus waiving any 
medical privilege, including the results of his blood test. 
Since McDuff never waived this privilege, allowing his 
blood results entered into evidence at the second trial would 
clearly violate M.R.E. 503 which applies in criminal 
proceedings.  Cotton, 675 So. 2d at 312, see  Ashley, 423 
So. 2d at 1314; Keeton v. State, 175 Miss. 631, 167 So. 68 
(1936).  
 
P31. Accordingly, I concur in part and dissent in part. 

DIAZ, J., JOINS THIS OPINION. 

 
  

 



Page 1 
858 So. 2d 933, *; 2003 Miss. App. LEXIS 1025, ** 

TAMI SAUCIER, APPELLANT v. CITY OF POPLARVILLE, 
APPELLEE 

 
NO. 2002-KM-01873-COA  

 
COURT OF APPEALS OF MISSISSIPPI  

 

858 So. 2d 933; 2003 Miss. App. LEXIS 1025 
 

November 4, 2003, Decided 
 
PRIOR HISTORY:  [**1]  COURT FROM 
WHICH APPEALED: PEARL RIVER 
COUNTY CIRCUIT COURT. DATE OF TRIAL 
COURT JUDGMENT: 10/24/2002. TRIAL 
JUDGE: HON. JOHN T. KITCHENS. TRIAL 
COURT DISPOSITION: GUILTY OF DRIVING 
UNDER INFLUENCE.  Saucier v. City of 
Poplarville, 2003 Miss. App. LEXIS 1126 (Miss. 
Ct. App., Nov. 4, 2003) 
 
DISPOSITION: AFFIRMED. 
 
LexisNexis (TM) HEADNOTES - Core 
Concepts: 
 
 
Criminal Law & Procedure > Arrests > 
Probable Cause 
[HN1] As a general rule, the decision to stop an 
automobile is reasonable where the police have 
probable cause to believe that a traffic violation 
has occurred. 
 
Criminal Law & Procedure > Criminal Offenses 
> Vehicular Crimes > Reckless Driving 
[HN2] See Miss. Code Ann. §  63-3-1213 (Rev. 
1996). 
 
Criminal Law & Procedure > Criminal Offenses 
> Vehicular Crimes > Driving Under the 
InfluenceCriminal Law & Procedure > Arrests 
> Probable Cause 
[HN3] Probable cause to administer a field 
sobriety test can be the basis of probable cause to 
arrest and administer a breath test. 
 

Criminal Law & Procedure > Criminal Offenses 
> Vehicular Crimes > Driving Under the 
InfluenceCriminal Law & Procedure > Criminal 
Offenses > Vehicular Crimes > Implied Consent 
[HN4] See Miss. Code Ann. §  63-11-30(1)(a) 
(Rev. 1996). 
 
Criminal Law & Procedure > Criminal Offenses 
> Vehicular Crimes > Driving Under the 
Influence 
[HN5] A Horizontal Gaze Nystagmus test is 
conducted by asking the driver to cover one eye 
and focus the other on an object, usually a pen, 
held by the officer at the driver's eye level. As the 
officer moves the object gradually out of the 
driver's field of vision he watches the driver's 
eyeball to detect involuntary jerking. The officer 
then observes: (1) the inability of each eye to 
track movement smoothly; (2) pronounced 
nystagmus at maximum deviation; and (3) onset 
of the nystagmus at an angle less than 45 degrees 
in relation to the center point. 
 
Criminal Law & Procedure > Criminal Offenses 
> Vehicular Crimes > Driving Under the 
InfluenceCriminal Law & Procedure > 
Evidence > Scientific Evidence > Sobriety Tests 
[HN6] The absence of evidence from a 
successfully administered Intoxilizer test does not 
prevent proof of intoxication. 
 
COUNSEL: ATTORNEY FOR APPELLANT: 
THOMAS M. MATTHEWS. 
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ATTORNEY FOR APPELLEE: NOVA A. 
CARROLL CITY ATTORNEY: NOVA A. 
CARROLL. 
 
JUDGES: BEFORE SOUTHWICK, P. J. , 
MYERS AND CHANDLER, JJ. 
 
OPINION BY: SOUTHWICK 
 
OPINION:  [*934]  NATURE OF THE CASE: 
CRIMINAL - MISDEMEANOR 

SOUTHWICK, P.J., FOR THE COURT: 
  
P1. Tami Saucier was convicted of driving under 
the influence. She appeals arguing that there was 
no probable cause for the traffic stop nor for the 
administration of a breath test. She also argues 
that the evidence did not support that she was 
under the influence of alcohol. We find no error. 
  
STATEMENT OF FACTS 
  
P2. On the night of November 30, 2001, Saucier 
was driving on Highway 53 near Poplarville, 
Mississippi. While on patrol, a Pearl River 
County sheriff's deputy began to follow her. He 
observed Saucier increase and decrease her speed 
and "bump" the centerline. She was driving 
between fifteen and twenty miles per hour in a 
thirty-five mile per hour zone. He followed her 
for about [**2]  eight miles. As they entered 
Poplarville, Saucier went into the center lane and 
jerked her vehicle back into the right lane. The 
officer contacted the Poplarville Police 
Department for assistance. 
  
P3. A police officer responded and pulled his 
vehicle in between the sheriff deputy's vehicle 
and that of Saucier. He followed her for perhaps 
three hundred yards. He observed Saucier cross 
the yellow line into the turn lane and then back 
into her lane. She was also driving rather slowly. 
The police officer then stopped Saucier. As he 
approached Saucier's vehicle, he smelled alcohol 
coming from inside her vehicle. He then noticed 
that Saucier's eyes were bloodshot and glassy. He 
asked her to exit her vehicle. The sheriff's deputy 

was also present and he saw Saucier sway. 
Saucier stated that she had been drinking wine 
earlier at a casino on the Gulf Coast. 
  
P4. Two field sobriety tests were conducted. 
Saucier did not successfully complete either, so 
she was asked to submit to an Intoxilizer exam 
for breath alcohol content. Saucier was 
transported to the Pearl River County Sheriff's 
Department for the test. She was unable to 
complete it. She was arrested and charged with 
careless driving [**3]  and driving under the 
influence of intoxicating liquor. In the Poplarville 
Municipal Court, Saucier entered a nolo 
contendre plea. She then appealed her conviction 
to the Circuit Court of Pearl River County for a 
trial de novo. Both parties requested a trial 
without a jury. Saucier was found guilty of 
driving under the influence, first offense. 
  
DISCUSSION 
  
1. Probable cause for a traffic stop and for 
administering field sobriety test 
  
P5. Saucier claims that there was no probable 
cause for the police officer to conduct a traffic 
stop. The United States Supreme Court has stated 
that,  [HN1] as a general rule, "the decision to 
stop an automobile is reasonable where the police 
have probable cause to believe that a traffic 
violation has occurred." Whren v. United States, 
517 U.S. 806, 810, 135 L. Ed. 2d 89, 116 S. Ct. 
1769 (1996). To know whether there was 
evidence of the offense of careless driving, we 
examine the statute on that crime: 

 [HN2] Any person who drives any vehicle in 
a careless or imprudent manner, without due 
regard for the width, grade, curves, corner, traffic 
and use of the streets and  [*935]  highways and 
all other attendant circumstances is guilty of 
[**4]  careless driving. 
  
Miss. Code Ann. §  63-3-1213 (Rev. 1996). 
  
P6. Repeatedly, the vehicle that Saucier was 
driving crossed over the center line. This is 
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careless driving under the statute. She was 
driving without due regard for the width and use 
of the street. This was observed by two law 
enforcement officers. The officer's observations 
were sufficient for him to conclude that the traffic 
violation of careless driving had occurred. 
  
P7. Saucier relies on a precedent that states that a 
driver allowing his vehicle one time to drift 
slightly across a lane marker was not an offense 
under Texas law. Hernandez v. State of Texas, 
983 S.W.2d 867, 870 (Tex. Ct. App. 1998). The 
driver was on a five lane highway, and he did not 
cross over into the lane for oncoming traffic. The 
court discussed the legislative history of the 
relevant Texas statute, and found that there was a 
violation only when a driver "fails to stay within 
its lane and such movement is not safe or is not 
made safely." Id. at 871. The failure to prove the 
unsafe nature of the lane violation is what caused 
the court to find that no traffic offense had 
occurred.  [**5]  
  
P8. We note factual distinctions. First, there was 
not a one-time and brief drifting across the 
painted stripe separating lanes as in Hernandez, 
but a multiple intrusion across the dividing stripe 
on the highway. The frequency of the failure to 
maintain the proper lane suggests a greater degree 
of risk and carelessness. Secondly, Hernandez 
drifted across the stripe dividing his lane from 
others going the same direction; Saucier crossed 
over the centerline into the lane for traffic going 
the opposite direction. A witness specifically 
stated that Saucier was drifting into the lane used 
by oncoming traffic. We do not find Hernandez 
persuasive as to the resolution of this appeal. 
  
P9. In a factually similar decision, this Court 
found that a driver who was seen several times 
permitting his vehicle to cross over into a turning 
lane (apparently a center lane usable by traffic in 
each direction) could be found guilty of careless 
driving. Guerrero v. State, 746 So. 2d 940, 943 
(Miss. Ct. App. 1999). 
  

P10. There was probable cause to believe a traffic 
offense had been committed. Saucier was 
properly stopped for further police action. 
  
P11. Saucier also [**6]  argues that even though 
she might properly have been stopped, there was 
not sufficient basis to believe that she was 
intoxicated. Consequently, she argues that the 
results of the field sobriety test should be 
suppressed. 
  
P12.  [HN3] Probable cause to administer a field 
sobriety test can be the basis of probable cause to 
arrest and administer a breath test. Young v. City 
of Brookhaven, 693 So. 2d 1355, 1361 (Miss. 
1997). The record reflects that the officers 
smelled alcohol, that Saucier's eyes were glassy 
and bloodshot, that she swayed, and that she 
could not adequately perform two field sobriety 
tests. Saucier admitted to drinking at a casino that 
night. From this, the officer concluded that 
Saucier was intoxicated. It was not clearly 
erroneous for the circuit court to conclude there 
was probable cause to administer the Intoxilizer 
exam. Saucier was unable to complete this test. 
  
2. Proof of intoxication 
  
P13. Saucier asserts that there is no evidence 
indicating she was intoxicated. This is the statute 
that Saucier was found to have violated: 

 [HN4] (1) It is unlawful for any person to 
drive or otherwise operate a vehicle within this 
state who 
  
 [*936]  (a) is under [**7]  the influence of 
intoxicating liquor. 
  
Miss. Code Ann. §  63-11-30(1)(a) (Rev. 1996). 
  
P14. The circuit judge concluded Saucier was 
intoxicated based on the testimony of the police 
officer and the sheriff's deputy. This evidence 
demonstrated that Saucier was driving carelessly, 
smelled of alcohol, had glassy eyes, swayed, and 
could not complete two field sobriety tests. 
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P15. Saucier states that the evidence should be 
found to be inadequate because of a precedent 
that rejected the sufficiency of the Horizontal 
Gaze Nystagmus test as proof of intoxication. 
Richbourg v. State, 744 So. 2d 352, 354 (Miss. Ct. 
App. 1999). That specific test, involving the 
ability of a person suspected of being intoxicated 
to follow with his eyes the movement of the 
officer's hand or finger, is not what was used in 
this case. 

 [HN5] An HGN test is conducted by asking 
the driver to "cover one eye and focus the other 
on an object--usually a pen--held by the officer at 
the driver's eye level. As the officer moves the 
object gradually out of the driver's field of vision 
he watches the driver's eyeball to detect 
involuntary jerking. The officer then observes:  
[**8]  "(1) the inability of each eye to track 
movement smoothly; (2) pronounced nystagmus 
at maximum deviation; and (3) onset of the 
nystagmus at an angle less than 45 degrees in 
relation to the center point." 
  
Young v. City of Brookhaven, 693 So. 2d 1355, 
1359 (Miss. 1997). 
  
P16. Saucier received a different test, commonly 
called a field sobriety test. Saucier was asked to 
put her feet together. She then was asked to close 
her eyes and tilt her head back, extending her 
arms. With her eyes still closed, Saucier was 

asked to touch the tip of her nose with the index 
finger, first of one hand and then of the other. She 
was then given what the officer called a "finger-
count" test. It is unclear from the testimony 
whether other requests were made. The officer 
stated that she was unable to pass these tests of 
coordination. Such field sobriety tests have been 
distinguished from the HGN test. Edwards v. 
State, 795 So. 2d 554, 562-63 (Miss. Ct. App. 
2001). 
  
P17. Besides just these tests, the officers testified 
about slurred speech, smell of alcohol, and glazed 
eyes.  [HN6] The absence of evidence from a 
successfully administered Intoxilizer test does not 
prevent [**9]  proof of intoxication. The evidence 
available was sufficient for the circuit judge to 
conclude in fact that Saucier was intoxicated. 
  
P18. THE JUDGMENT OF THE CIRCUIT 
COURT OF PEARL RIVER COUNTY OF 
CONVICTION OF DUI FIRST OFFENSE 
AND SENTENCE OF TWO DAYS IN THE 
PEARL RIVER COUNTY JAIL, 
SUSPENDED, AND FINE OF $ 500 IS 
AFFIRMED. ALL COSTS ARE ASSESSED 
TO THE APPELLANT. 
  
McMILLIN, C.J., KING, P.J., BRIDGES, 
THOMAS, LEE, IRVING, MYERS, 
CHANDLER AND GRIFFIS, JJ., CONCUR. 
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to present its case and be heard in its
supportTTTT  [W]hile it is for the state
courts to determine the adjective as well as
the substantive law of the State, they
must, in so doing, accord the parties due
process of law.  Whether acting through
its judiciary or through its legislature, a
State may not deprive a person of all
existing remedies for the enforcement of a
right, which the State has no power to
destroy, unless there is, or was, afforded to
him some real opportunity to protect it.’’
Id., at 681–682, 50 S.Ct., at 454–455.

[18] In any event, the Alabama Supreme
Court did not hold here that petitioners’ suit
was of a kind that, under state law, could be
brought only on behalf of the public at large.
Cf. Corprew v. Tallapoosa County, 241 Ala.
492, 3 So.2d 53 (1941) (discussing state statu-
tory quo warranto proceedings).  To con-
clude that the suit may nevertheless be
barred by the prior action in Bedingfield
would thus be to deprive petitioners of their
‘‘chose in action,’’ which we have held to be a
protected property interest in its own right.
See Logan v. Zimmerman Brush Co., 455
U.S. 422, 429–430, 102 S.Ct. 1148, 1154–1155,
71 L.Ed.2d 265 (1982);  Phillips Petroleum
Co. v. Shutts, 472 U.S., at 812, 105 S.Ct., at
2974–2975 (relying on Mullane v. Central
Hanover Bank & Trust Co., 339 U.S. 306, 70
S.Ct. 652, 94 L.Ed. 865 (1950));  Hansberry v.
Lee, 311 U.S., at 37, 61 S.Ct., at 116.  Thus,
we are not persuaded that the nature of
petitioners’ action permits us to deviate from
the traditional rule that an extreme applica-
tion of state-law res judicata principles vio-
lates the Federal Constitution.

[19] Of course, we are aware that govern-
mental and private entities have substantial
interests in the prompt and deterSminative805

resolution of challenges to important legisla-
tion.  We do not agree with the Alabama
Supreme Court, however, that, given the
amount of money at stake, respondents were
entitled to rely on the assumption that the
Bedingfield action ‘‘authoritatively estab-
lish[ed]’’ the constitutionality of the tax.  662
So.2d, at 1130.  A state court’s freedom to
rely on prior precedent in rejecting a liti-
gant’s claims does not afford it similar free-
dom to bind a litigant to a prior judgment to

which he was not a party.  That general rule
clearly applies when a taxpayer seeks a hear-
ing to prevent the State from subjecting him
to a levy in violation of the Federal Constitu-
tion.

V
Because petitioners received neither notice

of, nor sufficient representation in, the Bed-
ingfield litigation, that adjudication, as a
matter of federal due process, may not bind
them and thus cannot bar them from chal-
lenging an allegedly unconstitutional depriva-
tion of their property.  Accordingly, the
judgment of the Alabama Supreme Court is
reversed, and the case is remanded to that
court for further proceedings not inconsistent
with this opinion.

It is so ordered.

,
  

517 U.S. 806, 135 L.Ed.2d 89
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Defendants were convicted in the United
States District Court for the District of Co-
lumbia, Norma Holloway Johnson, J., of drug
offenses, and they appealed.  The Court of
Appeals affirmed, 53 F.3d 371, and certiorari
was granted.  The Supreme Court, Justice
Scalia, held that: (1) constitutional reason-
ableness of traffic stops does not depend on
the actual motivations of the individual offi-
cers involved; (2) temporary detention of mo-
torist who the police have probable cause to
believe has committed civil traffic violation is
consistent with Fourth Amendment’s prohibi-
tion against unreasonable seizures regardless
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of whether ‘‘reasonable officer’’ would have
been motivated to stop the automobile by a
desire to enforce the traffic laws; and (3)
balancing inherent in Fourth Amendment in-
quiry does not require court to weigh govern-
mental and individual interests implicated in
a traffic stop.

Affirmed.

1. Arrest O68(4)

Temporary detention of individuals dur-
ing the stop of an automobile by the police,
even if only for a brief period and for a
limited purpose, constitutes ‘‘seizure’’ of per-
sons within the meaning of Fourth Amend-
ment.  U.S.C.A. Const.Amend. 4.

 See publication Words and Phrases
for other judicial constructions and def-
initions.

2. Arrest O63.5(6)

 Automobiles O349(2.1)

Automobile stop is subject to constitu-
tional imperative that it not be unreasonable
under the circumstances; as a general mat-
ter, decision to stop automobile is reasonable
where police have probable cause to believe
that traffic violation has occurred.  U.S.C.A.
Const.Amend. 4.

3. Searches and Seizures O58

‘‘Inventory search’’ is the search of prop-
erty lawfully seized and detained, in order to
ensure that it is harmless, to secure valuable
items, and to protect against false claims of
loss or damage.  U.S.C.A. Const.Amend. 4.

 See publication Words and Phrases
for other judicial constructions and def-
initions.

4. Searches and Seizures O79

‘‘Administrative inspection’’ is the in-
spection of business premises conducted by
authorities responsible for enforcing a perva-
sive regulatory scheme.

 See publication Words and Phrases
for other judicial constructions and def-
initions.

5. Searches and Seizures O58, 79
Exemption from need for probable cause

and warrant that is accorded to searches
made for the purpose of inventory or admin-
istrative regulation is not accorded to
searches that are not made for those pur-
poses.  U.S.C.A. Const.Amend. 4.

6. Automobiles O349(2.1), 349.5(3)
Constitutional reasonableness of traffic

stops does not depend on the actual motiva-
tions of the individual officers involved.
U.S.C.A. Const.Amend. 4.

7. Constitutional Law O211(3), 215
Constitution prohibits selective enforce-

ment of the law based on considerations such
as race.

8. Automobiles O349(2.1, 17), 349.5(3)
Temporary detention of motorist who

the police have probable cause to believe has
committed civil traffic violation is consistent
with Fourth Amendment’s prohibition
against unreasonable seizures regardless of
whether ‘‘reasonable officer’’ would have
been motivated to stop the automobile by a
desire to enforce the traffic laws.  U.S.C.A.
Const.Amend. 4.

9. Automobiles O349(2.1)
Balancing inherent in Fourth Amend-

ment inquiry does not require court to weigh
governmental and individual interests impli-
cated in a traffic stop.  U.S.C.A. Const.
Amend. 4.

10. Searches and Seizures O40.1
Probable cause justifies a search and

seizure.  U.S.C.A. Const.Amend. 4.

Syllabus *
Plainclothes policemen patrolling a ‘‘high

drug area’’ in an unmarked vehicle observed
a truck driven by petitioner Brown waiting at
a stop sign at an intersection for an unusual-
ly long time;  the truck then turned suddenly,
without signaling, and sped off at an ‘‘unrea-
sonable’’ speed.  The officers stopped the
vehicle, assertedly to warn the driver about

* The syllabus constitutes no part of the opinion of
the Court but has been prepared by the Reporter
of Decisions for the convenience of the reader.

See United States v. Detroit Lumber Co., 200 U.S.
321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499.
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traffic violations, and upon approaching the
truck observed plastic bags of crack cocaine
in petitioner Whren’s hands.  Petitioners
were arrested.  Prior to trial on federal drug
charges, they moved for suppression of the
evidence, arguing that the stop had not been
justified by either a reasonable suspicion or
probable cause to believe petitioners were
engaged in illegal drug-dealing activity, and
that the officers’ traffic-violation ground for
approaching the truck was pretextual.  The
motion to suppress was denied, petitioners
were convicted, and the Court of Appeals
affirmed.

Held:  The temporary detention of a mo-
torist upon probable cause to believe that he
has violated the traffic laws does not violate
the Fourth Amendment’s prohibition against
unreasonable seizures, even if a reasonable
officer would not have stopped the motorist
absent some additional law enforcement ob-
jective.  Pp. 1772–1777.

(a) Detention of a motorist is reasonable
where probable cause exists to believe that a
traffic violation has occurred.  See, e.g., De-
laware v. Prouse, 440 U.S. 648, 659, 99 S.Ct.
1391, 1399, 59 L.Ed.2d 660.  Petitioners
claim that, because the police may be tempt-
ed to use commonly occurring traffic viola-
tions as means of investigating violations of
other laws, the Fourth Amendment test for
traffic stops should be whether a reasonable
officer would have stopped the car for the
purpose of enforcing the traffic violation at
issue.  However, this Court’s cases foreclose
the argument that ulterior motives can invali-
date police conduct justified on the basis of
probable cause.  See, e.g., United States v.
Robinson, 414 U.S. 218, 221, n. 1, 236, 94
S.Ct. 467, 470, n. 1, 477, 38 L.Ed.2d 427.
Subjective intentions play no role in ordi-
nary, probable-cause Fourth Amendment
analysis.  Pp. 1772–1774.

(b) Although framed as an empirical
question—whether the officer’s conduct devi-
ated materially from standard police prac-
tices—petitioners’ proposed test is plainly
designed to combat the perceived danger of
pretextual stops.  It is thus inconsistent with
this Court’s cases, which S 807make clear that
the Fourth Amendment’s concern with ‘‘rea-
sonableness’’ allows certain actions to be tak-

en in certain circumstances, whatever the
subjective intent.  See, e.g., Robinson, supra,
at 236, 94 S.Ct. at 477.  Nor can the Fourth
Amendment’s protections be thought to vary
from place to place and from time to time,
which would be the consequence of assessing
the reasonableness of police conduct in light
of local law enforcement practices.  Pp.
1774–1776.

(c) Also rejected is petitioners’ argu-
ment that the balancing of interests inherent
in Fourth Amendment inquiries does not
support enforcement of minor traffic laws by
plainclothes police in unmarked vehicles,
since that practice only minimally advances
the government’s interest in traffic safety
while subjecting motorists to inconvenience,
confusion, and anxiety.  Where probable
cause exists, this Court has found it neces-
sary to engage in balancing only in cases
involving searches or seizures conducted in a
manner unusually harmful to the individual.
See, e.g., Tennessee v. Garner, 471 U.S. 1,
105 S.Ct. 1694, 85 L.Ed.2d 1. The making of
a traffic stop out of uniform does not remote-
ly qualify as such an extreme practice.  Pp.
1776–1777.

53 F.3d 371 (C.A.D.C.1995), affirmed.

SCALIA, J., delivered the opinion for a
unanimous Court.

Lisa Burget Wright, Washington, DC, for
Petitioners.

James A. Feldman, Washington, DC, for
Respondent.

For U.S. Supreme Court briefs, see:

1996 WL 75758 (Pet.Brief)

1996 WL 115816 (Resp.Brief)

1996 WL 164375 (Reply Brief)

S 808Justice SCALIA delivered the opinion
of the Court.

In this case we decide whether the tempo-
rary detention of a motorist who the police
have probable cause to believe has committed
a civil traffic violation is inconsistent with the
Fourth Amendment’s prohibition against un-
reasonable seizures unless a reasonable offi-
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cer would have been motivated to stop the
car by a desire to enforce the traffic laws.

I
On the evening of June 10, 1993, plain-

clothes vice-squad officers of the District of
Columbia Metropolitan Police Department
were patrolling a ‘‘high drug area’’ of the city
in an unmarked car.  Their suspicions were
aroused when they passed a dark Pathfinder
truck with temporary license plates and
youthful occupants waiting at a stop sign, the
driver looking down into the lap of the pas-
senger at his right.  The truck remained
stopped at the intersection for what seemed
an unusually long time—more than 20 sec-
onds.  When the police car executed a U-
turn in order to head back toward the truck,
the Pathfinder turned suddenly to its right,
without signaling, and sped off at an ‘‘unrea-
sonable’’ speed.  The policemen followed, and
in a short while overtook the Pathfinder
when it stopped behind other traffic at a red
light.  They pulled up alongside, and Officer
Ephraim Soto stepped out and approached
the driver’s door, identifying himself as a
police officer and directing the driver, peti-
tioner Brown, to put the vehicle in park.
When Soto drew up to the driver’s
S 809window, he immediately observed two
large plastic bags of what appeared to be
crack cocaine in petitioner Whren’s hands.
Petitioners were arrested, and quantities of
several types of illegal drugs were retrieved
from the vehicle.

Petitioners were charged in a four-count
indictment with violating various federal
drug laws, including 21 U.S.C. §§ 844(a) and
860(a).  At a pretrial suppression hearing,
they challenged the legality of the stop and
the resulting seizure of the drugs.  They
argued that the stop had not been justified
by probable cause to believe, or even reason-
able suspicion, that petitioners were engaged
in illegal drug-dealing activity;  and that Offi-
cer Soto’s asserted ground for approaching
the vehicle—to give the driver a warning
concerning traffic violations—was pretextual.
The District Court denied the suppression
motion, concluding that ‘‘the facts of the stop
were not controverted,’’ and ‘‘[t]here was
nothing to really demonstrate that the ac-

tions of the officers were contrary to a nor-
mal traffic stop.’’  App. 5.

Petitioners were convicted of the counts at
issue here.  The Court of Appeals affirmed
the convictions, holding with respect to the
suppression issue that, ‘‘regardless of wheth-
er a police officer subjectively believes that
the occupants of an automobile may be en-
gaging in some other illegal behavior, a traf-
fic stop is permissible as long as a reasonable
officer in the same circumstances could have
stopped the car for the suspected traffic vio-
lation.’’  53 F.3d 371, 374–375 (C.A.D.C.
1995).  We granted certiorari.  516 U.S.
1036, 116 S.Ct. 690, 133 L.Ed.2d 595 (1996).

II
[1, 2] The Fourth Amendment guaran-

tees ‘‘[t]he right of the people to be secure in
their persons, houses, papers, and effects,
against unreasonable searches and seizures.’’
Temporary detention of individuals during
the stop of an automobile by the police, even
if only for a brief period and for a limited
purpose, constitutes a ‘‘seizure’’ of ‘‘persons’’
within the S 810meaning of this provision.  See
Delaware v. Prouse, 440 U.S. 648, 653, 99
S.Ct. 1391, 1395, 59 L.Ed.2d 660 (1979);
United States v. Martinez–Fuerte, 428 U.S.
543, 556, 96 S.Ct. 3074, 3082, 49 L.Ed.2d 1116
(1976);  United States v. Brignoni–Ponce,
422 U.S. 873, 878, 95 S.Ct. 2574, 2578, 45
L.Ed.2d 607 (1975).  An automobile stop is
thus subject to the constitutional imperative
that it not be ‘‘unreasonable’’ under the cir-
cumstances.  As a general matter, the deci-
sion to stop an automobile is reasonable
where the police have probable cause to be-
lieve that a traffic violation has occurred.
See Prouse, supra, at 659, 99 S.Ct., at 1399;
Pennsylvania v. Mimms, 434 U.S. 106, 109,
98 S.Ct. 330, 332, 54 L.Ed.2d 331 (1977) (per
curiam).

Petitioners accept that Officer Soto had
probable cause to believe that various provi-
sions of the District of Columbia traffic code
had been violated.  See 18 D.C. Mun. Regs.
§§ 2213.4 (1995) (‘‘An operator shall TTT give
full time and attention to the operation of the
vehicle’’);  2204.3 (‘‘No person shall turn any
vehicle TTT without giving an appropriate
signal’’);  2200.3 (‘‘No person shall drive a
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vehicle TTT at a speed greater than is reason-
able and prudent under the conditions’’).
They argue, however, that ‘‘in the unique
context of civil traffic regulations’’ probable
cause is not enough.  Since, they contend,
the use of automobiles is so heavily and
minutely regulated that total compliance with
traffic and safety rules is nearly impossible, a
police officer will almost invariably be able to
catch any given motorist in a technical viola-
tion.  This creates the temptation to use
traffic stops as a means of investigating other
law violations, as to which no probable cause
or even articulable suspicion exists.  Peti-
tioners, who are both black, further contend
that police officers might decide which mo-
torists to stop based on decidedly impermis-
sible factors, such as the race of the car’s
occupants.  To avoid this danger, they say,
the Fourth Amendment test for traffic stops
should be, not the normal one (applied by the
Court of Appeals) of whether probable cause
existed to justify the stop;  but rather,
whether a police officer, acting reasonably,
would have made the stop for the reason
given.

S 811A

[3–5] Petitioners contend that the stan-
dard they propose is consistent with our past
cases’ disapproval of police attempts to use
valid bases of action against citizens as pre-
texts for pursuing other investigatory agen-
das.  We are reminded that in Florida v.
Wells, 495 U.S. 1, 4, 110 S.Ct. 1632, 1635, 109
L.Ed.2d 1 (1990), we stated that ‘‘an invento-
ry search[1] must not be a ruse for a general
rummaging in order to discover incrimina-
ting evidence’’;  that in Colorado v. Bertine,
479 U.S. 367, 372, 107 S.Ct. 738, 741, 93
L.Ed.2d 739 (1987), in approving an invento-
ry search, we apparently thought it signifi-
cant that there had been ‘‘no showing that
the police, who were following standardized
procedures, acted in bad faith or for the sole

purpose of investigation’’;  and that in New
York v. Burger, 482 U.S. 691, 716–717, n. 27,
107 S.Ct. 2636, 2651, n. 27, 96 L.Ed.2d 601
(1987), we observed, in upholding the consti-
tutionality of a warrantless administrative in-
spection,2 that the search did not appear to
be ‘‘a ‘pretext’ for obtaining evidence of TTT

violation of TTT penal laws.’’  But only an
undiscerning reader would regard these
cases as endorsing the principle that ulterior
motives can invalidate police conduct that is
justifiable on the basis of probable cause to
believe that a violation of law has occurred.
In each case we were addressing the validity
of a search conducted in the absence of prob-
able cause.  Our quoted statements simply
explain that the exemption from the need for
probable cause (and warrant), which is ac-
corded to searches made for the purpose of
inventory or administrative S 812regulation, is
not accorded to searches that are not made
for those purposes.  See Bertine, supra, at
371–372, 107 S.Ct., at 740–741;  Burger, su-
pra, at 702–703, 107 S.Ct., at 2643–2644.

Petitioners also rely upon Colorado v.
Bannister, 449 U.S. 1, 101 S.Ct. 42, 66
L.Ed.2d 1 (1980) (per curiam), a case which,
like this one, involved a traffic stop as the
prelude to a plain-view sighting and arrest on
charges wholly unrelated to the basis for the
stop.  Petitioners point to our statement that
‘‘[t]here was no evidence whatsoever that the
officer’s presence to issue a traffic citation
was a pretext to confirm any other previous
suspicion about the occupants’’ of the car.
Id., at 4, n. 4, 101 S.Ct., at 44, n. 4. That
dictum at most demonstrates that the Court
in Bannister found no need to inquire into
the question now under discussion;  not that
it was certain of the answer.  And it may
demonstrate even less than that:  If by ‘‘pre-
text’’ the Court meant that the officer really
had not seen the car speeding, the statement
would mean only that there was no reason to
doubt probable cause for the traffic stop.

1. An inventory search is the search of property
lawfully seized and detained, in order to ensure
that it is harmless, to secure valuable items (such
as might be kept in a towed car), and to protect
against false claims of loss or damage.  See
South Dakota v. Opperman, 428 U.S. 364, 369, 96
S.Ct. 3092, 3097, 49 L.Ed.2d 1000 (1976).

2. An administrative inspection is the inspection
of business premises conducted by authorities
responsible for enforcing a pervasive regulatory
scheme—for example, unannounced inspection
of a mine for compliance with health and safety
standards.  See Donovan v. Dewey, 452 U.S. 594,
599–605, 101 S.Ct. 2534, 2538–2542, 69 L.Ed.2d
262 (1981).
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It would, moreover, be anomalous, to say
the least, to treat a statement in a footnote
in the per curiam Bannister opinion as indi-
cating a reversal of our prior law.  Petition-
ers’ difficulty is not simply a lack of affirma-
tive support for their position.  Not only
have we never held, outside the context of
inventory search or administrative inspection
(discussed above), that an officer’s motive in-
validates objectively justifiable behavior un-
der the Fourth Amendment;  but we have
repeatedly held and asserted the contrary.
In United States v. Villamonte–Marquez,
462 U.S. 579, 584, n. 3, 103 S.Ct. 2573, 2577,
n. 3, 77 L.Ed.2d 22 (1983), we held that an
otherwise valid warrantless boarding of a
vessel by customs officials was not rendered
invalid ‘‘because the customs officers were
accompanied by a Louisiana state policeman,
and were following an informant’s tip that a
vessel in the ship channel was thought to be
carrying marihuana.’’  We flatly dismissed
the idea that an ulterior motive might serve
to strip the agents of their legal justification.
In United States v. Robinson, 414 U.S. 218,
94 S.Ct. 467, 38 L.Ed.2d 427 (1973), we held
that S 813a traffic-violation arrest (of the sort
here) would not be rendered invalid by the
fact that it was ‘‘a mere pretext for a nar-
cotics search,’’ id., at 221, n. 1, 94 S.Ct., at
470, n. 1;  and that a lawful postarrest
search of the person would not be rendered
invalid by the fact that it was not motivated
by the officer-safety concern that justifies
such searches, see id., at 236, 94 S.Ct., at
477.  See also Gustafson v. Florida, 414
U.S. 260, 266, 94 S.Ct. 488, 492, 38 L.Ed.2d
456 (1973).  And in Scott v. United States,
436 U.S. 128, 138, 98 S.Ct. 1717, 1723, 56
L.Ed.2d 168 (1978), in rejecting the conten-
tion that wiretap evidence was subject to
exclusion because the agents conducting the
tap had failed to make any effort to comply
with the statutory requirement that unau-
thorized acquisitions be minimized, we said
that ‘‘[s]ubjective intent alone TTT does not
make otherwise lawful conduct illegal or un-
constitutional.’’  We described Robinson as
having established that ‘‘the fact that the
officer does not have the state of mind
which is hypothecated by the reasons which
provide the legal justification for the offi-
cer’s action does not invalidate the action

taken as long as the circumstances, viewed
objectively, justify that action.’’  436 U.S., at
136, 138, 98 S.Ct., at 1723.

[6, 7] We think these cases foreclose any
argument that the constitutional reasonable-
ness of traffic stops depends on the actual
motivations of the individual officers in-
volved.  We of course agree with petitioners
that the Constitution prohibits selective en-
forcement of the law based on considerations
such as race.  But the constitutional basis for
objecting to intentionally discriminatory ap-
plication of laws is the Equal Protection
Clause, not the Fourth Amendment.  Subjec-
tive intentions play no role in ordinary, prob-
able-cause Fourth Amendment analysis.

B

[8] Recognizing that we have been un-
willing to entertain Fourth Amendment chal-
lenges based on the actual motivations of
individual officers, petitioners disavow any
intention to make the individual officer’s sub-
jective good faith the touchstone of ‘‘reason-
ableness.’’  They insist that the standSard814

they have put forward—whether the officer’s
conduct deviated materially from usual police
practices, so that a reasonable officer in the
same circumstances would not have made the
stop for the reasons given—is an ‘‘objective’’
one.

But although framed in empirical terms,
this approach is plainly and indisputably
driven by subjective considerations.  Its
whole purpose is to prevent the police from
doing under the guise of enforcing the traffic
code what they would like to do for different
reasons.  Petitioners’ proposed standard may
not use the word ‘‘pretext,’’ but it is designed
to combat nothing other than the perceived
‘‘danger’’ of the pretextual stop, albeit only
indirectly and over the run of cases.  Instead
of asking whether the individual officer had
the proper state of mind, the petitioners
would have us ask, in effect, whether (based
on general police practices) it is plausible to
believe that the officer had the proper state
of mind.

Why one would frame a test designed to
combat pretext in such fashion that the court
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cannot take into account actual and admitted
pretext is a curiosity that can only be ex-
plained by the fact that our cases have fore-
closed the more sensible option.  If those
cases were based only upon the evidentiary
difficulty of establishing subjective intent, pe-
titioners’ attempt to root out subjective vices
through objective means might make sense.
But they were not based only upon that, or
indeed even principally upon that.  Their
principal basis—which applies equally to at-
tempts to reach subjective intent through
ostensibly objective means—is simply that
the Fourth Amendment’s concern with ‘‘rea-
sonableness’’ allows certain actions to be tak-
en in certain circumstances, whatever the
subjective intent.  See, e.g., Robinson, supra,
at 236, 94 S.Ct., at 477 (‘‘Since it is the fact of
custodial arrest which gives rise to the au-
thority to search, it is of no moment that [the
officer] did not indicate any subjective fear of
the [arrestee] or that he did not himself
suspect that [the arrestee] was armed’’)
(footnotes omitted);  Gustafson, supra, at
266, 94 S.Ct., at 492 (same).  But even if our
concern had been only an evidentiary one,
S 815petitioners’ proposal would by no means
assuage it.  Indeed, it seems to us somewhat
easier to figure out the intent of an individual
officer than to plumb the collective conscious-
ness of law enforcement in order to deter-
mine whether a ‘‘reasonable officer’’ would
have been moved to act upon the traffic
violation.  While police manuals and stan-
dard procedures may sometimes provide ob-
jective assistance, ordinarily one would be
reduced to speculating about the hypothetical
reaction of a hypothetical constable—an ex-
ercise that might be called virtual subjectivi-
ty.

Moreover, police enforcement practices,
even if they could be practicably assessed by
a judge, vary from place to place and from
time to time.  We cannot accept that the
search and seizure protections of the Fourth
Amendment are so variable, cf.  Gustafson,
supra, at 265, 94 S.Ct., at 491;  United States
v. Caceres, 440 U.S. 741, 755–756, 99 S.Ct.
1465, 1473–1474, 59 L.Ed.2d 733 (1979), and
can be made to turn upon such trivialities.
The difficulty is illustrated by petitioners’
arguments in this case.  Their claim that a
reasonable officer would not have made this

stop is based largely on District of Columbia
police regulations which permit plainclothes
officers in unmarked vehicles to enforce traf-
fic laws ‘‘only in the case of a violation that is
so grave as to pose an immediate threat to
the safety of others.’’  Metropolitan Police
Department, Washington, D.C., General Or-
der 303.1, pt. 1, Objectives and Policies
(A)(2)(4) (Apr. 30, 1992), reprinted as Adden-
dum to Brief for Petitioners.  This basis of
invalidation would not apply in jurisdictions
that had a different practice.  And it would
not have applied even in the District of Co-
lumbia, if Officer Soto had been wearing a
uniform or patrolling in a marked police
cruiser.

Petitioners argue that our cases support
insistence upon police adherence to standard
practices as an objective means of rooting
out pretext.  They cite no holding to that
effect, and dicta in only two cases.  In Abel v.
United States, 362 U.S. 217, 80 S.Ct. 683, 4
L.Ed.2d 668 (1960), the petitioner had been
arrested by the Immigration and Naturaliza-
tion Service (INS), on the basis of S 816an
administrative warrant that, he claimed, had
been issued on pretextual grounds in order
to enable the Federal Bureau of Investiga-
tion (FBI) to search his room after his ar-
rest.  We regarded this as an allegation of
‘‘serious misconduct,’’ but rejected Abel’s
claims on the ground that ‘‘[a] finding of bad
faith is TTT not open to us on th[e] record’’ in
light of the findings below, including the
finding that ‘‘ ‘the proceedings taken by the
[INS] differed in no respect from what would
have been done in the case of an individual
concerning whom [there was no pending FBI
investigation],’ ’’ id., at 226–227, 80 S.Ct., at
690–691.  But it is a long leap from the
proposition that following regular procedures
is some evidence of lack of pretext to the
proposition that failure to follow regular pro-
cedures proves (or is an operational substi-
tute for) pretext.  Abel, moreover, did not
involve the assertion that pretext could inval-
idate a search or seizure for which there was
probable cause—and even what it said about
pretext in other contexts is plainly inconsis-
tent with the views we later stated in Robin-
son, Gustafson, Scott, and Villamonte–Mar-
quez.  In the other case claimed to contain
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supportive dicta, United States v. Robinson,
414 U.S. 218, 94 S.Ct. 467, 38 L.Ed.2d 427
(1973), in approving a search incident to an
arrest for driving without a license, we noted
that the arrest was ‘‘not a departure from
established police department practice.’’  Id.,
at 221, n. 1, 94 S.Ct., at 470, n. 1. That was
followed, however, by the statement that
‘‘[w]e leave for another day questions which
would arise on facts different from these.’’
Ibid. This is not even a dictum that purports
to provide an answer, but merely one that
leaves the question open.

III
[9] In what would appear to be an elabo-

ration on the ‘‘reasonable officer’’ test, peti-
tioners argue that the balancing inherent in
any Fourth Amendment inquiry requires us
to weigh the governmental and individual
interests implicated in a traffic stop such as
we have here.  That balancing, petitioners
claim, does not support investigation of mi-
nor traffic inSfractions817 by plainclothes police
in unmarked vehicles;  such investigation
only minimally advances the government’s
interest in traffic safety, and may indeed
retard it by producing motorist confusion and
alarm—a view said to be supported by the
Metropolitan Police Department’s own regu-
lations generally prohibiting this practice.
And as for the Fourth Amendment interests
of the individuals concerned, petitioners point
out that our cases acknowledge that even
ordinary traffic stops entail ‘‘a possibly un-
settling show of authority’’;  that they at best
‘‘interfere with freedom of movement, are
inconvenient, and consume time’’ and at
worst ‘‘may create substantial anxiety,’’
Prouse, 440 U.S., at 657, 99 S.Ct., at 1398.
That anxiety is likely to be even more pro-
nounced when the stop is conducted by plain-
clothes officers in unmarked cars.

It is of course true that in principle every
Fourth Amendment case, since it turns upon
a ‘‘reasonableness’’ determination, involves a
balancing of all relevant factors.  With rare
exceptions not applicable here, however, the
result of that balancing is not in doubt where
the search or seizure is based upon probable
cause.  That is why petitioners must rely
upon cases like Prouse to provide examples

of actual ‘‘balancing’’ analysis.  There, the
police action in question was a random traffic
stop for the purpose of checking a motorist’s
license and vehicle registration, a practice
that—like the practices at issue in the inven-
tory search and administrative inspection
cases upon which petitioners rely in making
their ‘‘pretext’’ claim—involves police intru-
sion without the probable cause that is its
traditional justification.  Our opinion in
Prouse expressly distinguished the case from
a stop based on precisely what is at issue
here:  ‘‘probable cause to believe that a driv-
er is violating any one of the multitude of
applicable traffic and equipment regulations.’’
Id., at 661, 99 S.Ct., at 1400.  It noted ap-
provingly that ‘‘[t]he foremost method of en-
forcing traffic and vehicle safety regulations
TTT is acting upon observed violations,’’ id.,
at 659, 99 S.Ct., at 1399, which afford the
‘‘ ‘quantum of individualized suspicion’ ’’ nec-
essary to ensure that police S 818discretion is
sufficiently constrained, id., at 654–655, 99
S.Ct., at 1396 (quoting United States v. Mar-
tinez–Fuerte, 428 U.S., at 560, 96 S.Ct., at
3084).  What is true of Prouse is also true of
other cases that engaged in detailed ‘‘balanc-
ing’’ to decide the constitutionality of automo-
bile stops, such as Martinez–Fuerte, which
upheld checkpoint stops, see 428 U.S., at
556–562, 96 S.Ct., at 3082–3085, and Brigno-
ni–Ponce, which disallowed so-called ‘‘roving
patrol’’ stops, see 422 U.S., at 882–884, 95
S.Ct., at 2580–2582:  The detailed ‘‘balancing’’
analysis was necessary because they involved
seizures without probable cause.

Where probable cause has existed, the only
cases in which we have found it necessary
actually to perform the ‘‘balancing’’ analysis
involved searches or seizures conducted in an
extraordinary manner, unusually harmful to
an individual’s privacy or even physical inter-
ests—such as, for example, seizure by means
of deadly force, see Tennessee v. Garner, 471
U.S. 1, 105 S.Ct. 1694, 85 L.Ed.2d 1 (1985),
unannounced entry into a home, see Wilson
v. Arkansas, 514 U.S. 927, 115 S.Ct. 1914,
131 L.Ed.2d 976 (1995), entry into a home
without a warrant, see Welsh v. Wisconsin,
466 U.S. 740, 104 S.Ct. 2091, 80 L.Ed.2d 732
(1984), or physical penetration of the body,
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see Winston v. Lee, 470 U.S. 753, 105 S.Ct.
1611, 84 L.Ed.2d 662 (1985).  The making of
a traffic stop out of uniform does not remote-
ly qualify as such an extreme practice, and so
is governed by the usual rule that probable
cause to believe the law has been broken
‘‘outbalances’’ private interest in avoiding po-
lice contact.

Petitioners urge as an extraordinary factor
in this case that the ‘‘multitude of applicable
traffic and equipment regulations’’ is so large
and so difficult to obey perfectly that virtual-
ly everyone is guilty of violation, permitting
the police to single out almost whomever
they wish for a stop.  But we are aware of no
principle that would allow us to decide at
what point a code of law becomes so expan-
sive and so commonly violated that infraction
itself can no longer be the ordinary measure
of the lawfulness of enforcement.  And even
if we could identify such exorbitant codes, we
do not know by what standard (or what
right) we would decide, as S 819petitioners
would have us do, which particular provisions
are sufficiently important to merit enforce-
ment.

[10] For the run-of-the-mine case, which
this surely is, we think there is no realistic
alternative to the traditional common-law
rule that probable cause justifies a search
and seizure.

* * *

Here the District Court found that the
officers had probable cause to believe that
petitioners had violated the traffic code.
That rendered the stop reasonable under the
Fourth Amendment, the evidence thereby
discovered admissible, and the upholding of
the convictions by the Court of Appeals for
the District of Columbia Circuit correct.
The judgment is

Affirmed.

,
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Civil forfeiture proceeding was brought
seeking property used in connection with or
purchased with proceeds of illegal drug
transactions which formed basis of claimant’s
criminal indictment.  The United States Dis-
trict Court for the District of Nevada, Ed-
ward C. Reed, Jr., J., 755 F.Supp. 308, ruled
that claimant was barred, under fugitive dis-
entitlement doctrine, from entering a de-
fense, and claimant appealed.  The Court of
Appeals, affirmed, 47 F.3d 1511, and certio-
rari was granted.  The Supreme Court, Jus-
tice Kennedy, held that fugitive disentitle-
ment doctrine did not permit district court to
enter summary judgement in favor of gov-
ernment in civil forfeiture case, on grounds
claimant was outside United States and could
not be extradited to face federal drug
charges.

Reversed and remanded.

1. Constitutional Law O303
 Forfeitures O5

In ordinary case citizen has right to
hearing to contest forfeiture of his or her
property, a right secured by due process
clause, and implemented by federal rule.
U.S.C.A. Const.Amend. 14;  Supplemental
Admiralty and Maritime Claims Rule C(6),
28 U.S.C.A.

2. Forfeitures O5
‘‘Fugitive disentitlement doctrine’’ does

not allow court in civil forfeiture suit to enter
judgment against claimant because he or she
is fugitive from, or otherwise is resisting
related criminal prosecution.  U.S.C.A.
Const.Amend. 14;  Supplemental Admiralty
and Maritime Claims Rule C(6), 28 U.S.C.A.

 See publication Words and Phrases
for other judicial constructions and def-
initions.



Page 1 
708 So. 2d 1358, *; 1998 Miss. LEXIS 120, ** 

C. L. WILLIAMS v. STATE OF MISSISSIPPI  
 

NO. 96-KA-01227-SCT  
 

SUPREME COURT OF MISSISSIPPI  
 

708 So. 2d 1358; 1998 Miss. LEXIS 120  
 

March 26, 1998, Filed  
 
PRIOR HISTORY: 
 [**1]  DATE OF JUDGMENT: 10/28/96. TRIAL JUDGE: 
HON. BILLY JOE LANDRUM. COURT FROM WHICH 
APPEALED: JONES COUNTY CIRCUIT COURT.   
 
DISPOSITION: 
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LexisNexis(TM) HEADNOTES - Core Concepts  
 
Criminal Law & Procedure > Accusatory Instruments > 
Indictments 
Criminal Law & Procedure > Sentencing > Imposition > 
Factors 
[HN1] In Miss. Code Ann. §  63-11-307(7) (1996), the 
Mississippi legislature added the following language: for 
the purpose of determining how to impose the sentence for 
a second, third or subsequent conviction under this section, 
the indictment shall not be required to enumerate previous 
convictions. It shall only be necessary that the indictment 
state the number of times that the defendant has been 
convicted and sentenced within the past five years under 
this section to determine if an enhanced penalty shall be 
imposed. The amount of fine and imprisonment imposed in 
previous convictions shall not be considered in calculating 
offenses to determine a second, third or subsequent offense 
of this section. Miss. Code Ann. §  63-11-30(7) (1996). 
 
Criminal Law & Procedure > Accusatory Instruments > 
Indictments 
[HN2] The Supreme Court of Mississippi specifically 
overruled Page v. State, 607 So. 2d 1163 (Miss. 1992) and 
Ashcraft v. City of Richland, 620 So. 2d 1210 (Miss. 1993), 
to the extent they interpret Miss. Code Ann. §  63-11-30 to 
require the indictment to specifically show a previous 
conviction for driving under the influence (DUI) First prior 
to being convicted for DUI Second and a conviction of DUI 
Second prior to being convicted for DUI Third. 
 
Criminal Law & Procedure > Appeals > Reviewability 
[HN3] The Supreme Court of Mississippi has held that it is 
the duty of an appellant to provide authority and support of 
an assignment of error. The court has repeatedly held that 
failure to cite any authority may be treated as a procedural 
bar, and it is under no obligation to consider the 
assignment. If a party does not provide this support, the 

court is under no duty to consider assignments of error 
when no authority is cited. 
 
Governments > Legislation > Enactment 
[HN4] Defining crimes and prescribing punishments are 
exclusively legislative functions as a matter of 
constitutional law. The authority to say what constitutes a 
crime, and what punishment shall be inflicted is in its 
entirety a legislative question. 
 
Criminal Law & Procedure > Defenses > Ignorance & 
Mistake 
Governments > Legislation > Interpretation 
[HN5] The plain language of Miss. Code Ann. §  63-11-30 
(1996) is clear that a Driving Under the Influence Third 
offense within a five-year period will subject a violator to a 
felony charge. 
 
Criminal Law & Procedure > Defenses > Ignorance & 
Mistake 
[HN6] Mistake of law is not a defense to a crime. 
 
Criminal Law & Procedure > Accusatory Instruments > 
Indictments 
[HN7] Indictments must supply enough information to the 
defendant to identify with certainty the prior convictions 
relied upon by the state for enhanced punishment. 
 
Criminal Law & Procedure > Accusatory Instruments > 
Indictments 
[HN8] All Miss. Code Ann. §  63-11-30 (1996) requires in 
an indictment is for a defendant to be informed of the 
specific prior convictions relied upon by the state. The 
unambiguous language of §  63-11-30 is clear that three 
driving-under-the-influence convictions within a five-year 
time frame will subject the violator to a felony charge. 
 
Criminal Law & Procedure > Trials > Burdens of Proof > 
Prosecution 
[HN9] Each prior conviction is an element of the felony 
offense. The state has to prove the prior convictions in 
order to meet its burden under Miss. Code Ann. §  63-11-
30(2)(c) (1996) and obtain a conviction for felony driving 
under the influence. 
 
Governments > Legislation > Interpretation 
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[HN10] The plain language of Miss. Code Ann. §  63-11-
30(7) (1996) merely requires two prior driving-under-the-
influence (DUI) convictions within a five-year time period 
of the third DUI charge in order to charge the defendant 
with felony DUI. 
 
Criminal Law & Procedure > Criminal Offenses > 
Vehicular Crimes >  Driving Under the Influence 
Criminal Law & Procedure > Sentencing > Forfeitures 
Transportation Law > Private Motor Vehicles > Operator 
Licenses 
[HN11] For any third or subsequent conviction of any 
person violating subsection (1) of this section, the offenses 
being committed within a period of 5 years, such person 
shall be guilty of a felony and fined not less than $ 2,000.00 
nor more than $ 5,000.00 and shall be imprisoned not less 
than 1 year nor more than 5 years in the state penitentiary. 
The law enforcement agency shall seize the vehicle 
operated by any person charged with a third or subsequent 
violation of subsection (1) of this section, if such convicted 
person was driving the vehicle at the time the offense was 
committed. Such vehicle may be forfeited in the manner 
provided by Miss. Code Ann. § §  63-11-49 through 63-11-
53. Except as may be otherwise provided by paragraph (e) 
of this subsection, the Commissioner of Public Safety shall 
suspend the driver's license of such person for 5 years. The 
suspension of a commercial driver's license shall be 
governed by §  63-1-83. Miss. Code Ann. §  63-11-30(2)(c) 
(1996). Section 63-11-30(1) enumerates what actions will 
subject a person to prosecution for driving under the 
influence. 
 
Criminal Law & Procedure > Trials 
[HN12] There is no requirement that the prosecution of a 
felony driving under the influence comply with the 
guidelines for bifurcation found in Miss. Unif. Cir. & 
County Ct. Prac. R. 11.03. 
 
Criminal Law & Procedure > Criminal Offenses > 
Vehicular Crimes 
[HN13] Miss. Code Ann. §  63-11-5(3) (1996) states the 
traffic ticket, citation or affidavit issued to a person arrested 
for a violation of this chapter shall conform to the 
requirements of §  63-9-21(3)(b). Section 63-9-21(3)(b) 
reads as follows: the traffic ticket, citation or affidavit 
which is issued to a person arrested for a violation of the 
Mississippi Implied Consent Law shall be uniform 
throughout all jurisdictions in the State of Mississippi. It 
shall contain a place for the trial judge hearing the case or 
accepting the guilty plea, as the case may be, to sign, stating 
that the person arrested either employed an attorney or 
waived his right to an attorney after having been properly 
advised of his right to have an attorney. If the person 
arrested employed an attorney, the name, address and 
telephone number of the attorney shall be written on the 
ticket, citation or affidavit. 
 

Criminal Law & Procedure > Grand Juries > Procedures 
> Return of Indictments 
[HN14] Once a grand jury has convened and found that 
probable cause exists, there is no further need for a 
preliminary hearing. 
 
Criminal Law & Procedure > Grand Juries > Procedures 
> Return of Indictments 
[HN15] Miss. Const. §  27 requires that a grand jury return 
an indictment before a prosecution for a felony may be had. 
 
Criminal Law & Procedure > Accusatory Instruments > 
Informations 
[HN16] No person shall, for any indictable offense, be 
proceeded against criminally by information, except by 
leave of the court for misdemeanor in office or where a 
defendant represented by counsel by sworn statement 
waives indictment. Miss. Const. art. 3, §  27.  
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ROBERTS, JUSTICE. PITTMAN, P.J., SMITH, MILLS 
AND WALLER, JJ., CONCUR. BANKS, J., CONCURS 
WITH SEPARATE WRITTEN OPINION JOINED BY 
PRATHER, C.J., SULLIVAN, P.J., AND McRAE, J.   
 
OPINIONBY: 
ROBERTS  
 
OPINION: 
 
 [*1359]  NATURE OF THE CASE: CRIMINAL - 
FELONY 

BEFORE PITTMAN, P.J., McRAE AND 
ROBERTS, JJ. 

ROBERTS, JUSTICE, FOR THE COURT: 

STATEMENT OF THE CASE 

 
P1. C.L. Williams was indicted by the Grand Jury of Jones 
County, Mississippi, on April 22, 1996, for the crime of 
felony DUI in violation of Miss. Code Ann. §  63-11-
30(2)(c). The offense occurred on January 9, 1996, when 
Williams was stopped on Interstate 59 in the City of Laurel, 
Mississippi. Williams submitted to an intoxilyzer test that 
showed his blood-alcohol content (BAC) to be .191. He had 
been convicted twice previously for DUI, with the first 
conviction on August 1, 1991, and the second on July 21, 
1993. 
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P2. Williams'  [**2]  trial was had on August 28, 1996, with 
the Honorable Billy Joe Landrum presiding. At the 
conclusion of the evidence the jury returned with a guilty 
verdict. Judge Landrum sentenced Williams to five years 
with the Mississippi Department of Corrections, with forty-
two months suspended and eighteen months to serve in the 
penitentiary. He was also placed on forty-two months 
probation and assessed a fine of $ 2,000, plus court costs. 
 
P3. Williams' motion for a new trial was denied by the trial 
court. Aggrieved by the decision of the lower court, 
Williams has appealed to this Court raising the following: 
 
I. WHETHER THE LOWER COURT ERRED IN 
OVERRULING WILLIAMS' MOTION TO DISMISS 
THE FELONY CAUSE ON THE GROUNDS THAT 
THE INDICTMENT WAS LEGALLY INSUFFICIENT 
TO CHARGE A FELONY. 
 
II. WHETHER THE LOWER COURT ERRED IN 
OVERRULING WILLIAMS' MOTION FOR A 
BIFURCATED TRIAL, THEREBY ALLOWING THE 
TWO UNDERLYING MISDEMEANORS TO BE 
PUBLISHED AND ARGUED TO THE JURY. 

III. WHETHER THE OFFENSE WAS 
PROPERLY BEFORE THE LOWER COURT 
BECAUSE THE ARRESTING OFFICER DID NOT 
ISSUE A UNIFORM STANDARD TICKET FOR THE 
THIRD OFFENSE. 

 
P4. In light of this Court's recent decisions in  McIlwain   
[**3]    v. State, 700 So. 2d 586 (Miss. 1997) and  Weaver 
v. State, 1997 Miss. LEXIS 624, No. 95- KA-01034-SCT, 
1997 WL 703057 (Miss. Nov. 13, 1997), we find all three 
issues are without merit. The lower court's decision is 
affirmed. 
 
STATEMENT OF THE FACTS 
 
P5. C.L. Williams was traveling along Interstate 59 in the 
Laurel, Mississippi, on the evening of January 9, 1996. He 
passed an officer who was checking for speeding vehicles 
with radar. Officer Bryan Boutwell testified that Williams 
was driving with his headlights on bright, so Boutwell 
followed him. Boutwell stated that he observed Williams 
cross the center line with the left side of his car. Williams 
was stopped and asked to produce a valid driver's license, 
which he did not do. Boutwell testified that he could smell 
the odor of alcohol and requested Williams to get out of the 
car. 
 
P6. At this point, Boutwell observed Williams to have 
slurred speech and glossy eyes. Williams failed the hand-
held portable intoxilyzer. Officer Doug Hill, the DUI 
officer on duty, was contacted. Williams was  [*1360]  

asked to perform three field sobriety tests. In the opinions 
of the officers, Williams failed these tests. Williams was 
placed under [**4]  investigative detention for possible 
DUI, and transported to the Laurel Police Station. Having 
been previously convicted of two misdemeanor DUIs, 
Williams was charged with third offense felony DUI after 
he registered .191 BAC on the printout of the CMI 
Intoxilyzer 5000 test. 
 
P7. At the close of the State's case-in-chief, Williams 
moved for a directed verdict on the ground the evidence 
was insufficient as a matter of law to sustain a conviction of 
felony DUI. Williams claimed the proof only demonstrated 
two first offense misdemeanors and that by virtue of the 
charges alleged in the indictment he was entitled to a 
bifurcated trial. The defense presented no witnesses, and 
Williams did not testify in his own behalf. The jury found 
Williams guilty of felony DUI. Judge Landrum imposed the 
sentence and assessed the fine and court costs. Williams' 
motion for a new trial was overruled. Williams now seeks 
relief from the lower court's decision by appealing to this 
Court. 

DISCUSSION OF THE ISSUES 

 
 I. WHETHER THE LOWER COURT ERRED IN 
OVERRULING WILLIAMS' MOTION TO DISMISS 
THE FELONY CAUSE ON THE GROUNDS THAT 
THE INDICTMENT WAS LEGALLY INSUFFICIENT 
TO CHARGE A FELONY. [**5]   
 
P8. Williams made a pre-trial motion and a motion for a 
directed verdict at the close of the State's case on the 
ground that the face of the indictment alleged nothing more 
than a misdemeanor based on this Court's holding in Page 
v. State. Both motions were overruled. On appeal, Williams 
argues that the indictment fails to specifically charge that he 
had been convicted of anything other than two first offense 
violations of the implied consent law within five years prior 
to the felony charge. 
 
P9. Williams contends the indictment must show as a 
condition precedent to the third offense felony charge that 
the defendant has been charged and convicted specifically 
of a "first offense" and then a "second offense". He states 
that the indictment fails to allege the requisite elements of 
the felony offense. 
 
P10. In response to this Court's decisions in  Page v. State, 
607 So. 2d 1163 (Miss. 1992) and  Ashcraft v. City of 
Richland, 620 So. 2d 1210 (Miss. 1993), the Legislature in 
1994 enacted a new paragraph to Miss. Code Ann. §  63-11-
30. 1994 Miss. Laws ch. 340, §  4, approved March 14, 
1994, effective June 6, 1994. [HN1] In subsection (7) the 
Legislature [**6]  added the following language: 
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For the purpose of determining how to impose the sentence 
for a second, third or subsequent conviction under this 
section, the indictment shall not be required to enumerate 
previous convictions. It shall only be necessary that the 
indictment state the number of times that the defendant has 
been convicted and sentenced within the past five (5) years 
under this section to determine if an enhanced penalty shall 
be imposed. The amount of fine and imprisonment imposed 
in previous convictions shall not be considered in 
calculating offenses to determine a second, third or 
subsequent offense of this section. 
 
Miss. Code Ann. §  63-11-30(7) (1996). 
 
P11. [HN2] This Court specifically overruled Page and 
Ashcraft to the extent they interpret the statute to require 
the indictment to specifically show a previous conviction 
for DUI First prior to being convicted for DUI Second and 
a conviction of DUI Second prior to being convicted for 
DUI Third.   McIlwain, 700 So. 2d at 589. "The obvious 
intent of this statute is to remove repeat DUI offenders from 
our streets. This goal will be better accomplished by simply 
reading the clear language [**7]  of the statute." Id. 
 
P12. Williams argues that Page stands firmly behind 
URCCC 7.06, which supersedes the statutes. Williams 
provides this Court with no authority for this argument.  
[*1361]  [HN3] "This Court has held that it is the duty of an 
appellant to provide authority and support of an 
assignment."  Hoops v. State, 681 So. 2d 521, 526 (Miss. 
1996);  Kelly v. State, 553 So. 2d 517, 521 (Miss. 1989). 
"This Court has repeatedly held that failure to cite any 
authority may be treated as a procedural bar, and it is under 
no obligation to consider the assignment."  Weaver, 1997 
Miss. LEXIS 624, *10, 1997 WL 703057, *4, citing 
McClain v. State, 625 So. 2d 774, 781(Miss. 1993). "If a 
party does not provide this support this Court is under no 
duty to consider assignments of error when no authority is 
cited."  Hoops, 681 So. 2d at 526;  Hewlett v. State, 607 So. 
2d 1097, 1106 (Miss. 1992). 
 
P13. Williams' failure to cite authority clearly invokes the 
procedural bar; thus, this issue is barred. Alternatively, his 
argument is without merit. This Court has recently stated 
that [HN4] "defining crimes and prescribing punishments 
are exclusively legislative [**8]  functions as a matter of 
constitutional law."  Weaver, 1997 Miss. LEXIS 624, *10, 
1997 WL 703057, at *4 (citing Winters v. State, 473 So. 2d 
452, 456 (Miss. 1985)). "'The authority to say what 
constitutes a crime, and what punishment shall be inflicted 
is in its entirety a legislative question ....'" Id. (quoting 
Winters, 473 So. 2d at 456). 
 
P14. In order to comply with the language in Miss. Code 
Ann. §  63-11-30(7), the indictment merely had to state "'the 
number of times that the defendant has been convicted and 
sentenced within the past five (5) years under this section to 

determine if an enhanced penalty shall be imposed'" in 
order to charge Williams with felony DUI.   Weaver, 1997 
Miss. LEXIS 624, *9, 11, 1997 WL 703057, *4 (quoting 
Miss. Code Ann. §  63-11-30(7)). The indictment charging 
Williams was filed on April 22, 1996, well after the 
amendment to Miss. Code Ann. §  63-11-30 became 
effective. The indictment stated Williams "has two or more 
convictions for violation of Section 63-11-30(1) of the 
Mississippi Code of 1972. Said offenses all have occurred 
within a five year period of this offense, evidence of which 
is attached hereto by court abstracts as Exhibits 1 and [**9]  
2." The abstracts showed the charge, date of violation and 
court date, and the judgment and the sentence imposed by 
the court in each of Williams' two previous DUI 
convictions. "The attachment of the abstracts provide a 
clear and concise statement of the charges as required by 
both the DUI indictment case law and the Rules of Circuit 
Court Practice."  McIlwain, 700 So. 2d at 589. The 
indictment in the case presently before the Court complied 
with the requirements of Miss. Code Ann. §  63-11-30(7), as 
well as this Court's subsequent holding in McIlwain. 
 
P15. Williams asserts that the Constitution demands that he 
be made aware that his continued violations would increase 
the punishment for the offense. He contends that adding 
paragraph seven to Miss. Code Ann. §  63-11-30 cannot 
circumvent the constitutional requirements described in  
Benson v. State, 551 So. 2d 188, 196 (Miss. 1989). 
 
P16. This Court has found these arguments unpersuasive. 
[HN5] "The plain language of Miss. Code Ann. §  63-11-30 
is clear that a DUI-Third offense within a five year period 
will subject a violator to a felony charge. [HN6] Mistake of 
law is not a defense to a crime."  Weaver,  [**10]  1997 
Miss. LEXIS 624, *7, 1997 WL 703057, *3. Williams, like 
Weaver, makes a very liberal reading of this Court's 
decision in Page. "What ultimately is constitutionally 
important is that 'sufficient information. . .[be] afforded the 
defendant to inform him of the specific prior convictions 
upon which the State relied for enhanced punishment ....'"  
Page, 607 So. 2d at 1169 (quoting Benson, 551 So. 2d at 
196). Despite this Court's partial overruling of Page and 
Ashcraft, the Court reiterated that [HN7] indictments must 
"'supply enough information to the defendant to identify 
with certainty the prior convictions relied upon by the State 
for enhanced punishment.'"  McIlwain, 700 So. 2d at 589 
(quoting Benson, 551 So. 2d at 196). 
 
P17. As the Court stated in Weaver, [HN8] "all this requires 
is for [a defendant] to be informed of the specific prior 
convictions relied upon by the State."  Weaver, 1997 Miss. 
LEXIS 624, *9,  [*1362]  1997 WL 703057, *4. This 
information was explicitly and specifically enumerated in 
the indictment charging Williams with felony DUI. Further, 
this Court in Weaver held that the unambiguous language 
of Miss. Code Ann.  [**11]  §  63-11-30 is clear that three 
DUIs within a five year time frame will subject the violator 
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to a felony charge.  Id. 1997 Miss. LEXIS 624, *7, at *3. 
Williams cannot say he was not made aware of the prior 
convictions relied upon by the State to charge him with 
felony DUI. 
 
P18. After a thorough review of the record, we find that the 
indictment charging Williams with felony DUI was 
sufficient according to the requirements of Miss. Code Ann. 
§  63-11-30(7) and this Court's recent decisions in 
McIlwain and Weaver. Williams was properly informed of 
the charge against him, along with the underlying prior 
convictions that raised his third offense DUI to a felony 
charge. The trial court did not err by overruling Williams' 
motion to dismiss the felony cause of the indictment. 
 
 II. WHETHER THE LOWER COURT ERRED IN 
OVERRULING WILLIAMS' MOTION FOR A 
BIFURCATED TRIAL, THEREBY ALLOWING THE 
TWO UNDERLYING MISDEMEANORS TO BE 
PUBLISHED AND ARGUED TO THE JURY. 
 
P19. Williams' attorney argued to the lower court that Miss. 
Code Ann. §  63-11-30(7) made the statute one of enhanced 
punishment. Therefore, he argues on appeal that the court 
should have followed URCCC 11.03, which [**12]  
requires bifurcation. Williams states that since the 
underlying misdemeanors no longer have to be specifically 
charged, a felony DUI trial should be bifurcated. 
 
P20. In Page, this Court held that "'each prior conviction is 
an element of the felony offense, and each must be 
specifically charged.'"  McIlwain, 700 So. 2d at 588 
(quoting Page, 607 So. 2d at 1168). This Court did not 
completely overrule its holding in Page by its decision in 
McIlwain. The language used by the Court was as follows: 

Today we specifically overrule  Page v. State, 607 So. 
2d 1163 (Miss. 1992) and  Ashcraft v. City of Richland, 
620 So. 2d 1210 (Miss. 1993) to the extent that they 
interpret the statute to require that the indictment must 
specifically show a previous conviction for DUI First prior 
to being convicted for DUI Second and a conviction of DUI 
Second prior to being convicted for DUI Third. 

 
 700 So. 2d at 589 (emphasis added). 
 
P21. This Court's holding in Page was twofold; first, the 
Court stated that each prior conviction is an element of the 
felony offense.  Page, 607 So. 2d at 1168. Second,  [**13]  
the Court held that each prior conviction must be 
specifically charged. Id. McIlwain overruled the holding in 
Page only to the extent that it required "the indictment must 
specifically show a previous conviction for DUI First prior 
to being convicted for DUI Second and a conviction of DUI 
Second prior to being convicted for DUI Third."  McIlwain, 
700 So. 2d at 589. The first part of the Court's holding in 
Page is still good law. In other words, [HN9] each prior 

conviction is still an element of the felony offense.  Page, 
607 So. 2d at 1168. The State has to prove the prior 
convictions in order to meet its burden under Miss. Code 
Ann. §  63-11-30 (2)(c) and obtain a conviction for felony 
DUI.   Weaver, 1997 Miss. LEXIS 624, *19, 1997 WL 
703057, *7. 
 
P22. We find that the dissenters in Weaver misinterpreted 
the holding by the Court in McIlwain. Chief Justice Lee 
wrote, "this Court ostensibly abandoned the notion that 
each previous conviction was an element of the felony 
charge."  Weaver, 1997 Miss. LEXIS 624, *22, 1997 WL 
703057, *9. That is not the holding in McIlwain. There, the 
Court interpreted Miss. Code Ann. §  63-11-30(7)  [**14]  
to no longer require a DUI First conviction prior to a DUI 
Second and a DUI Second prior to a DUI Third. [HN10] 
The plain language of Miss. Code Ann. §  63-11-30(7) 
merely requires two prior DUI convictions within a five 
year time period of the third DUI charge in order to charge 
the defendant with felony DUI.   McIlwain, 700 So. 2d at 
589. The  [*1363]  Court did not overturn the portion of 
Page that holds each prior conviction to be an element of 
the felony offense. 
 
P23. Justice Banks dissented to the majority's holding in 
Weaver as well. He wrote, " §  63-11-30(2)(a-e) prescribe 
penalties, not elements, and they provide for enhanced 
penalties for subsequent convictions. The elements of 
felony DUI are contained in §  63-11-30(1)."  Weaver, 1997 
Miss. LEXIS 624, *24-25, 1997 WL 703057, *10. Miss. 
Code Ann. §  63-11-30(2)(c) contains the elements of 
felony DUI. 

[HN11] For any third or subsequent conviction of any 
person violating subsection (1) of this section, the offenses 
being committed within a period of five (5) years, such 
person shall be guilty of a felony and fined not less than 
Two Thousand Dollars ($ 2,000.00) nor more than Five 
Thousand Dollars ($ 5,000.00) and [**15]  shall be 
imprisoned not less than one (1) year nor more than five (5) 
years in the State Penitentiary. The law enforcement agency 
shall seize the vehicle operated by any person charged with 
a third or subsequent violation of subsection (1) of this 
section, if such convicted person was driving the vehicle at 
the time the offense was committed. Such vehicle may be 
forfeited in the manner provided by Sections 63-11-49 
through 63-11-53. Except as may be otherwise provided by 
paragraph (e) of this subsection, the Commissioner of 
Public Safety shall suspend the driver's license of such 
person for five (5) years. The suspension of a commercial 
driver's license shall be governed by Section 63-1-83. 

 
Miss. Code Ann. §  63-11-30(2)(c) (1996) (emphasis 
added). Miss. Code Ann. §  63-11-30(1) (1996) enumerates 
what actions will subject a person to prosecution for a DUI. 
As stated earlier, "defining crimes and prescribing 
punishments are exclusively legislative functions as a 
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matter of constitutional law."  Weaver, 1997 Miss. LEXIS 
624, *10, 1997 WL 703057, *4. What constitutes (i.e. the 
elements) a felony DUI is defined by the legislature in 
Miss. Code Ann. §  63-11-30(2)(c) (1996). 
 
P24. McIlwain   [**16]    overruled Page to the extent that 
it required numbers to be attached to the prior DUI 
convictions. The language in McIlwain does not overrule 
the entire holding of this Court in Page. Two prior 
convictions within a five year time period of the third 
charge must be proven by the State in order to obtain a 
conviction for felony DUI. [HN12] There is no requirement 
that the prosecution of a felony DUI comply with the 
guidelines for bifurcation found in URCCC 11.03. 
Therefore, the lower court did not commit error by denying 
Williams' motion for a bifurcated trial. 

III. WHETHER THE OFFENSE WAS 
PROPERLY BEFORE THE LOWER COURT 
BECAUSE THE ARRESTING OFFICER DID NOT 
ISSUE A UNIFORM STANDARD TICKET FOR THE 
THIRD OFFENSE. 

 
P25. Williams contends that because there was no third 
offense DUI ticket issued charging him with a third DUI 
under the Implied Consent Law his case should be reversed 
and rendered. He argues that under Miss. Code Ann. §  63-
11-5(3) the traffic ticket issued to a person arrested for 
violation of the implied consent law shall conform to the 
requirements of Miss. Code Ann. §  63-9-21(3)(b). Williams 
claims that because he was not issued [**17]  a Uniform 
Traffic Ticket he was not properly charged with a felony 
DUI. 
 
P26. Williams misconstrues the statutes and the prior 
decisions of this Court. [HN13] Miss. Code Ann. §  63-11-
5(3) (1996) states "the traffic ticket, citation or affidavit 
issued to a person arrested for a violation of this chapter 
shall conform to the requirements of Section 63-9-
21(3)(b)." Miss. Code Ann. §  63-9-21(3)(b) (1996) reads as 
follows: 

The traffic ticket, citation or affidavit which is issued 
to a person arrested for a violation of the Mississippi 
Implied Consent Law shall be uniform throughout all 
jurisdictions in the State of Mississippi. It shall contain a 
place for the trial judge hearing the case or accepting the 
guilty plea, as the case may be, to sign, stating  [*1364]  
that the person arrested either employed an attorney or 
waived his right to an attorney after having been properly 
advised of his right to have an attorney. If the person 
arrested employed an attorney, the name, address and 
telephone number of the attorney shall be written on the 
ticket, citation or affidavit. 

 
P27. The State responds that the basis for Williams' 
prosecution was not a Uniform Ticket Citation. Williams 

was charged with [**18]  a felony by an indictment 
returned on April 22, 1996, by the Jones County grand jury. 
This indictment served several purposes. 

1. The indictment furnished Williams with a 
description of the charge against him to enable him to 
prepare a defense and availed him of his conviction or 
acquittal to protect him from further prosecution for the 
same crime.  

2. The indictment informed the court of the facts 
alleged so that it could decide whether they were sufficient 
in law to support a conviction if it should be obtained.  

3. The indictment served to guard against malicious, 
groundless prosecution. 

 
See Jefferson v. State, 556 So. 2d 1016, 1021 (Miss. 1989). 
 
P28. This Court has held [HN14] "once a grand jury has 
convened and found that probable cause exists, there is no 
further need for a preliminary hearing."  Mayfield v. State, 
612 So. 2d 1120, 1129 (Miss. 1992). The Mayfield analysis 
applies here. A statutorily sufficient indictment, as 
measured by Miss. Code Ann. §  63-11-30(7), goes beyond 
the requirements of Miss. Code Ann. §  63-11-5(3) and §  
63-9-21(3)(b). An indictment in compliance with these 
statutes and the recent holdings by this Court in  [**19]  
McIlwain and Weaver is sufficient to charge a defendant 
with felony DUI. If an indictment serves as the basis for the 
prosecution for a felony DUI, a traffic ticket, citation, or 
affidavit is not required. 
 
P29. Further, prior holdings of this Court suggest that an 
indictment must be returned by a grand jury prior to 
prosecution of a defendant for a felony. [HN15] Section 27 
of the Mississippi Constitution requires that a grand jury 
return an indictment before a prosecution for a felony may 
be had.  State v. Sansome, 133 Miss. 428, 438, 97 So. 753, 
754 (1923);  Box v. State, 241 So. 2d 158, 159 (Miss. 
1970), overruled on other grounds by  Jefferson v. State, 
556 So. 2d 1016 (Miss. 1989). 
 
P30. However, the Court would note that this could have 
been done by criminal information pursuant to art. 3, §  27 
of the Miss. Const. That section provides [HN16] "no 
person shall, for any indictable offense, be proceeded 
against criminally by information, except. . .by leave of the 
court for misdemeanor in office or where a defendant 
represented by counsel by sworn statement waives 
indictment." Miss. Const. art. 3, §  27. In this particular case 
pursuant [**20]  to Miss. Code Ann. §  63-11-5(3) (1996), 
under the Implied Consent Law, "the traffic ticket, citation, 
or affidavit issued to a person arrested for a violation of this 
chapter shall conform to the requirements of Section 63-9-
21(3)(b)." Miss. Code Ann. §  63-9-21(3)(b) (1996) 
provides: 
 



Page 7 
708 So. 2d 1358, *; 1998 Miss. LEXIS 120, ** 

The traffic ticket, citation or affidavit which is issued to a 
person arrested for a violation of the Mississippi Implied 
Consent Law shall be uniform throughout all jurisdictions 
in the State of Mississippi. It shall contain a place for the 
trial judge hearing the case or accepting the guilty plea, as 
the case may be, to sign, stating that the person arrested 
either employed an attorney or waived his right to an 
attorney after having been properly advised of his right to 
have an attorney. If the person arrested employed an 
attorney, the name, address and telephone number of the 
attorney shall be written on the ticket, citation or affidavit. 
 
P31. The indictment was sufficient to charge Williams with 
felony DUI. Williams' third argument is without merit. The 
lower court was correct in denying Williams' pre-trial 
motion and motion for directed verdict  [*1365]  claiming 
the felony was not properly before [**21]  the court. 

CONCLUSION 

 
P32. The indictment charging Williams with felony DUI 
was sufficiently drafted. This Court's holding in McIlwain 
requires the indictment to enumerate two prior convictions 
for DUI within a five year time period of the third DUI 
offense in order to charge the defendant with felony DUI. 
 
P33. The lower court did not err by denying Williams' 
motion to bifurcate the proceedings. The two prior 
convictions for misdemeanor DUI are still requirements of 
the felony and must be alleged in the indictment. McIlwain 
only did away with the interpretation of Miss. Code Ann. §  
63-11-30 that required the indictment to specifically show a 
DUI First conviction prior to a DUI Second conviction and 
a DUI Second conviction prior to a DUI Third conviction. 
 
P34. The indictment sufficiently charged Williams with 
felony DUI. An indictment must be issued by a grand jury 
before a prosecution for a felony can be had. The 
indictment went well beyond the information requirements 
of a traffic ticket, citation, or affidavit; any of which would 
have sufficed to have served as a basis for Williams' 
prosecution. We find the felony charge was properly [**22]  
before the court. 
 
P35. The lower court did not commit error in the 
proceedings below. Williams was sufficiently charged and 
found guilty of felony DUI, and the lower court decision is 
affirmed. 
 
P36. CONVICTION OF FELONY DUI AND 
SENTENCE OF FIVE (5) YEARS AS AN HABITUAL 
OFFENDER IN THE CUSTODY OF THE 
MISSISSIPPI DEPARTMENT OF CORRECTIONS, 
WITH FORTY-TWO (42) MONTHS SUSPENDED, 
LEAVING EIGHTEEN (18) MONTHS TO SERVE, 
WITH CONDITIONS, AND PAYMENT OF A FINE 

OF TWO THOUSAND ($ 2,000.00) DOLLARS AND 
COURT COSTS AFFIRMED. 
 
PITTMAN, P.J., SMITH, MILLS AND WALLER, JJ., 
CONCUR. BANKS, J., CONCURS WITH SEPARATE 
WRITTEN OPINION JOINED BY PRATHER, C.J., 
SULLIVAN, P.J., AND McRAE, J.  
 
CONCURBY: 
BANKS  
 
CONCUR: 
 
BANKS, JUSTICE, CONCURRING: 
 
P37. I concur in the result. For the reasons expressed in my 
dissent in  Weaver v. State, 1997 Miss. LEXIS 624, No. 95- 
KA-01034-SCT, 1997 WL 703057 (Miss. Nov. 13, 1997), I 
do not agree with the majority's analysis of Issue II 
regarding the proper way to handle what I view as the 
enhanced penalty present in our DUI statutory scheme. I 
remain unconvinced that each prior conviction is an 
element of felony DUI. I am fortified in that view by the 
realization [**23]  that this Court has specifically embraced 
that position in the rule regarding amendment of 
indictments. 
 
P38. As I stated in Weaver, Miss. Code Ann. §  63-11-30(2) 
(a-e) prescribe penalties, not elements, and they provide for 
enhanced penalties for subsequent convictions. The 
elements of felony DUI are contained in Miss. Code Ann. §  
63-11-30(1). We have said as much in the rules. The plain 
language of URCCC 7.09, concerning amendment of 
indictments, makes it readily apparent that prior offenses 
used to charge the defendant as an habitual offender are not 
substantive elements of the offense charged. Remarkably, 
the rule cites as an example the very statute at issue in 
Weaver and in the present case: 

All indictments may be amended as to form but not as 
to the substance of the offense charged. Indictments may 
also be amended to charge the defendant as an habitual 
offender or to elevate the level of the offense where the 
offense is one which is subject to enhanced punishment for 
subsequent offenses and the amendment is to assert prior 
offenses justifying such enhancement (e.g., driving under 
the influence, Miss. Code Ann. §  63-11-30). 

 
URCCC [**24]  7.09 (emphasis added). 
 
P39. I concur in the result reached by the majority only 
because the circumstances  [*1366]  here, in contrast to 
those in Weaver, clearly indicate that the error in failure to 
bifurcate the proceedings is harmless. 
 
PRATHER, C.J., SULLIVAN, P.J., AND McRAE, J., 
JOIN THIS OPINION.  
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